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JUDICATURE SOCIETY INVITES CO-OPERATION 


The American Judicature Society is an agency for co-operation between 
all persons who are concerned with the problems of administering justice; all 
who realize the need for more effective methods and the attainment of results 
consonant with modern standards. . . . To every such person the Society 
offers opportunity for the highest form of public service. . . . The Journal 
of the Society is in the nature of an open forum; members are not asked to 
subscribe to any creed. . . . The Journal is sent free to all who are inter- 
ested, and for those who desire more than passive participation there is a vot- 
ing membership with dues of five dollars, and a sustaining membership for 
those who place a higher estimate on their responsibility. . . . More than 
all other sources the Journal affords timely, constructive material on the vari- 
ous phases of administering justice. 


A Beginner Among the Nations 


“There is just comparison between law and business,” said Chief Justice 
Marshall of the Ohio Supreme Court, in defending research into the present 
condition of judicial administration, and after referring to the millions spent 
annually by industry to find better ways of performing its work. “There is 
just comparison between law and business. When we treat the law as business 
men treat their problems we shall enjoy a larger share of the confidence of the 
people, and we shall have less criticism from them. Modern business in America 
is the marvel and miracle of our times and yet we are just about the beginner of 
all the nations in realizing that modern methods and simplification of principles 
based on facts are of tremendous importance in the administration of justice. 
We shall solve our problems only when we reach the conclusion that we can 
organize the main elements in the administration of justice in some efficient way.” 

These words, appearing also in the report in this issue of the recent meet- 
ing of the National Conference of Judicial Councils, deserve to be picked out 
for special emphasis. We are just about the beginner of all the nations in under- 
standing that the privilege of admission to the bar should be conferred only to 
those applicants who unequivocally prove that they have the character and the 
training to serve this high office faithfully and skilfully. We are just about the 
beginner of all the nations in realizing that a mass of unorganized lawyers do 
not and cannot constitute a bar in the meaning of the word which is elsewhere 
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universally accepted. We are just about a beginner—hardly that—in realizing 
that a great number of isolated and undirected judges cannot function as an 
efficient judiciary. We are just about a beginner of all the nations in finding 
out that the judicial office cannot be served where the pretense exists that tens 
of thousands, or hundreds of thousands, of voters can wisely choose their judges. 
We are little more than a beginner in assuming that justice can be efficiently 
administered under rules imposed by an official body which is in no wise nae 
sible for their operation. We touch on only the main headings. 

But we are beginners, at least, and it is our present privilege not to lnment 
ingrained fallacies that have wrought their evil consequences, but to direct our 
attention to the means for extricating our country from its place near the bottom 
of the list of nations. 

We have a beginning in respect to creating a competent and responsible 
legal profession and in enabling that profession to make its high theoretical 
standing a genuine standing through powers of self-government. 

We have a beginning in respect to making of our judicial officers a real 
bench—of making them realize their function in modern society—through judicial 
councils. 

We have a beginning in respect to restoring to the judicial department full 
control over the technical details of procedure. 

In these matters it is only a question of time when we shall be able to say 
that we have muddled through. But in respect to the problem of selecting judges, 
notwithstanding conspicuous examples of success, we have not yet made a be- 
ginning where reform is most insistently demanded. But even here there is 
no need for despair. The quickening seen today throughout the bench and bar 
justifies the expectation that we may at almost any time adopt far different 
methods for choosing judges in populous centers. The lay public of the large 
cities is ready for leadership. When the bar is ready to lead, the power of the 
office brokers who call themselves politicians will be broken. 





It is doubtless very fortunate that judicial councils came into being with 
little more than advisory powers, for otherwise the movement would probably 
have been long deferred. In a few years these councils have been established 
in twenty states. Many of them have not had time to get fairly started and 
others have been crippled by lack of appropriations. The absurdity of this con- 
dition cannot long continue. In a state where $250 was appropriated to enable 
the judicial council to operate, and where mimeograph reports have been made 
as an economy over printing, more than one hundred million dollars has been 
spent on highways. In thirteen other states the creation of such councils is 
now being actively supported and within a few months the list will doubtless 
be much augmented. 

Reference to the report of the meeting of the National Conference of 
Judicial Councils in this issue shows great concern over facts. The facts of 
our business of administering justice are demanded. There should be no cavilling 
over this first introduction of scientific methods into our judicial departments. 
Getting facts is not simple or easy, but they are obtainable and they are indis- 
pensable. The most damning criticism that could ever be made of our loose 
methods of administering justice is that we ignored the need for day by day 
recording of needed and simple facts concerning the business—or administra- 
tive—side of rendering justice. The leading law schools are aiding the judicial 
councils in getting facts and are creating research bureaus and institutes of in- 
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estimable value. 
modern law school teacher is bringing to the law the objective and critical view- 


They are aiding in the drafting of rules of procedure. The 
point characteristic of science. He is free from the cramping personal interests 
that largely dominate the practitioner in a crowded profession and the judge 
dependent upon political favors. 








We may feel confident that where facts are sought we shall find all the facts 
that we can digest, and more. Eventually we shall have the tremendously en- 
ergizing force deriving from the habitual practice of recording useful facts, of 
publishing data which will largely speak for itself. 

Meanwhile we may well concur with Judge Simms, of West Virginia, who 
suggested to the delegates of the National Conference that there is much room 
for creating an esprit de corps among judges and lawyers to utilize present means 
for making trials more efficient. Probably in respect to this a judicial council 
could work effectively. It should not be a hard matter in hundreds of juris- 
dictions to overcome inertia and instill a pride in work well done. There are 
few places where the bench and the trial bar are hopelessly reactionary. Al- 
most everywhere there are potential leaders. Our local bar associations have 
here a great, and almost untried, field, for a service that will immediately re- 
dound to their credit. 





Death of Charles F. Ruggles 





The American Judicature Society came into 
being through the wisdom and the generosity 
of Mr. Charles F. Ruggles, who was its sole 
supporter financially for thirteen years. This 
was the first instance of a contribution in the 
legal field by any individual or any private 
organization. The donor steadfastly refused 
to permit publication of his connection with 


the work, until, in 1925, having reached the. 


age of eighty years, he left the financing of 
the Society to other hands. This Journal, in 
its issue of February, 1926 (Vol. IX, No. 
5, p. 132) recorded the appreciation of its 
directors for the services rendered, publishing 
also testimonials written by Chief Justice Taft 
and Mr. Elihu Root. 

It is now necessary to report the death of 
Mr. Ruggles, at his home in Manistee, Michi- 
gan, in August, at the age of eighty-five 
years. 

It may be added that the expense of pub- 
lishing this Journal for one and one-half 
years was borne by Mr. Julius Rosenwald, 
after Mr. Ruggles’ retirement, and that for 
nearly four years the entire income of the 
Society has been from members’ dues and 
contributions. 

The following editorial published August 
26, 1930, by the Chicago Daily News pre- 
sents one editor’s reflections upon the notable 
contribution to legal progress made by a busi- 
ness man: 


Legal Light from an Odd Source 


It seems anomalous that a learned legal asso- 
ciation that has numbered among its leaders the 
present and a former chief justice of the United 
states Supreme court could owe its origin and 
much of its support to a rough-and-ready lumber- 
man who would not wear a necktie. Nevertheless, 
the American Judicature Society, which includes 
in- its membership many of the most prominent 
figures in America’s courts, was founded and, in 
its early years, financed by the wealthy and ec- 
centric Charles H. Ruggles, who died recently 
in his obscure home in Manistee, Mich. 

Mr. Ruggles’ irritating experience with the 
law’s delays spurred him to an effort to have 
business principles applied to court procedure. 
The American Judicature Society was the result. 
Of the things the society has accomplished, 
Theodore Roosevelt once said, “These are the 
reforms that count; they affect large numbers of 
people over long periods of time.” 

Mr. Ruggles’ forthright method of approach to 
the problem of correcting the law’s delays was 
hardly legalistic. It is illustrated by his objec- 
tion to research. As he interpreted the word, 
research meant delving into the past, and, in 
his opinion, the past had had its chance. 

What he wanted was something new, he told 
the chairman of the board of directors of the 
society he founded and supported. Ironically 
enough, the work of law reform which Mr. Rug- 
gles sponsored was commended by Elihu Root 
at having served “as a guide and model for a 
great amount of thorough research.” 

Research, directed by a wise sense of values 
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and effectively utilized, often proves a useful pre- 
liminary to needed innovations. History is not 
“the bunk,” though it may be bunk to be enslaved 
by history. Possibly much that is called research 
is waste mo’ion and elaborate futility. But re- 
search, supplemented by vision and by dynamic 
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demand for the new may show the way to reforms 
that count, such as Mr. Ruggles initiated. 

Thus the lumberman’s ax and the library lamp, 
though seemingly incongruous, may prove an 
effective combination. 





Learned, Responsible Bar Is High Ideal 


More Important to Future of America Than Any Other Element in Our 
Nation, Wrote William W. Cook, Giving a Fortune 
to Law School. 


The King’s real name is Order, and when he is overthrown 
the swarm of bogus knights who usurp his place are but lords of 
misrule and confusion. —Julian Hawthorne. 


How much is a competent, disciplined and 
self-respecting bar worth to the great experi- 
ment of self-government? 

This query may not be answerable in figures 
or in words. But it is unfortunate that at- 
tempts to evaluate the place of the bar in mod- 
ern life has not been undertaken by some 
of the innumerable savants who write books. 
Certain it is that few lawyers, if any, have 
had time or inclination to think or write about 
their place in modern government and society. 
Certain it is that few lawyers have any con- 
ception of the potential value of their pro- 
fession to their own times and to the future. 

Their whole tendency has been to make 
themselves subservient to a body of law which 
they think they serve. They overlook the 
fact that in times past variant systems of law 
have had their faithful devotees. They fail 
to see that systems of law quite unlike their 
own are today serviceable and are worshipped 
by the lawyers of other lands. They hug a 
fallacy in not realizing that the body of men 
who give effect to law are vastly more im- 
portant than doctrines, principles or texts. 

In the midst of the great forces let loose 
among the races of mankind it is timely to 
think about ultimate safeguards of civiliza- 
tion. There is no greater fallacy than to sup- 
pose that civilization came into being through 
science and invention. Invention has brought 
to us undreamt of productive power. Science 
has given mankind control over environment. 
It has immeasurably increased the abundance 
and variety of foods and their distribution 
throughout the earth. It has in large measure 
conquered disease. 

But this lauded triumph of science is de- 
pendent wholly upon factors which have ex- 
isted for untold ages and which will persist 
for ages to come. 

In learning nature’s secrets man has not 
emancipated himself from his innate charac- 


teristics. He remains a creature of credulity, 
instincts and passions. His fundamental prob- 
blem now as before, is not the creation of 
wealth and the attainment of leisure, but the 
maintenance of orderly government. It is upon 
the maintenance of orderly government that 
the future of science itself depends. Orderly 
government is only another name for civiliza- 
tion. It is mankind’s greatest concern, which, 
after all, is only a paraphrase for Daniel 
Webster’s much quoted declaration that “Jus- 
tice is the greatest concern of mankind.” 
Fifteen years ago we were hearing about 
the “twilight of the kings,” and we could 
feel complaisant about the passing of the 
vestiges of feudalism.. We supposed—or at 
least many did—that universal suffrage and 
parliaments were elements of the millennium. 
But today with large parts of the world ruled 


.by propaganda—as in Italy and Russia and 


lesser states—and with China in a welter of 
anarchy, we are not so sure as we were. 

How insure justice—or order—or the pres- 
ervation of individual rights—except through 
civil government which is counseled and bol- 
stered by a learned, unselfish, disciplined bar? 

“Wealthy Americans give hundreds of millions 
for hospitals, religious purposes, medical build- 
ings and scientific research, but practically nothing 
for law schools . . . I believe the law schools 
are worth more to the futura of America than 
all of the charitable institutions put together.” 


We quote the opinion of the man whom 
we think saw more clearly the needs of the 
future than any other. Of course his thought 
did not stop with the law schools. He had 
in mind their ultimate production of a body 
of lawyers to constitute a bar which would 
stand unitedly for justice and individual rights 
as the basis of social order, the one enduring 
need of mankind. 

We have quoted Mr. William W. Cook, a 
lawyer now generally known because of his 
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gift to the Law School of the University of 
Michigan of a large sum for the building of 
the Lawyers Club and the Law Library at 
Ann Arbor. The words quoted have their 
place in a letter which he wrote and which 
was read at the Foundation Day dinner at the 
Lawyers Club in Ann Arbor on April 23, 
1930. In a sense this letter was Mr. Cook’s 
last testament, but not literally, for when he 
died, a few weeks later, it was learned that he 
confirmed his sincerity by willing to the Mich- 
igan Law School a vast fortune, sufficient, it 
is estimated, to yield more than half a million 
dollars annually, and all to be devoted to study 
intended to adapt law and its administration 
to modern needs. 

We present below the substance of Mr. 
Cook’s communication: 


A Letter to the Lawyer’s Club! 


The critics of democracy in Europe and 
America claim that democracy will fail. To 
refer to but one of them, Ludovici says that 
democracy is certain to be a failure because 
it does not and will not delegate to its best 
men the solution of difficult governmental 
problems; in other words, will lack competent 
leadership. Even our friend Lord Bryce, 
wrote that “in all political action, and espe- 
cially in foreign relations, the masses of the 
people have comparatively little knowledge 
and even less initiative. Broadly speaking, 
the people are what their leaders make them. 
Under every political constitution that has 
ever been devised the Many are inspired and 
led by the Few. Indeed, the larger the mass, 
the fewer are those to whom it looks and 
whom it follows, for the less the mass knows 
of the real facts and the really significant 
issues, the more must it depend on prominent 
individual men for guidance.” Hence with 
reason I say that leadership is the greatest 
problem that faces America today. I refer 
not to industrial leadership but to intellectual 
leadership in governmental problems. In the 
past the legal profession has led. As Chief 
Justice Taft has said: “The American bar 
not only had largely to do in constructing the 
government, but they were most instrumental 
in launching the Ship of State in its tri- 
umphant and useful course through a century 
and a half.” 

Twenty-four of our thirty-one Presidents 
have been lawyers or had a legal education; 
forty-two of our forty-four Secretaries of 
State; all of the Attorneys-General; all of 
the federal judges; nearly two-thirds of our 
Senators and over half of our Representa- 
tives. Of the fifty-six signers of the Declara- 
tion of Independence thirty-two were law- 
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yers; of the fifty-five framers of our Con- 
stitution thirty-one were lawyers. Of the 
eight members of President Hoover’s Cabinet 
six are graduates of law schools. 

Now this is all very well but will it keep 
on? Profound changes are coming over the 
legal profession. Great constitutional ques- 
tions no longer press, and Webster in the 
Senate would now be out of place. Great 
industrial combinations have displaced con- 
flict and litigation and great lawyers now 
rarely try cases, though they do continue {o 
argue appeals. 

Meantime a menace apears from another 
quatter. The Honorable Rollin B. Sanford, 
a member of the New York State Board of 
Law Examiners, said in Albany last May, 
“Every year in the state of New York some- 
thing like three thousand men are taking the 
bar examinations. Of this number, eighty- 
five or ninety per cent come from New York 
City. For the most part they are sons of 
recent immigrants to the United States. They 
are people of a different standard. They are 
without the intellectual or moral background 
which will enable them to appreciate Anglo- 
Saxon institutions and the concept of law as 
it has been developed on American soil.” 

Like a wounded animal the legal profession 
seeks a remedy and safeguards for the future. 
In New York City there are 14,000 law stu- 
dents. And the situation is getting worse 
instead of better. The medical profession has 
grappled with this proposition very success- 
fully. The better medical schools have run 
out the inferior ones and state action has 
helped. And the character of the medical 
applicants is looked into. I understand there 
are only two-thirds as many medical students 
as there were twenty-five years ago and half 
as many schools. The Albany Law School 
has the right plan as to law students when it 
requires a personal interview with an appli- 
cant and looks up his character, scholarship, 
history and environment. They put up bars. 
Your own Medical Department does the same, 
I am told. 


Courts may regulate admission to the bar 
and legislatures may regulate the law schools, 
but the first thing is to perfect the present 
first class law schools. This requires a high 
class and well paid corps of professors so 
that the line between good law schools and 
poor law schools may be sharply drawn. It 
requires also a first class equipment—a law- 
yers’ club, a law library building, darmitories 
and an attractive classroom building. Sur- 
roundings count for much. Emerson said: 
“T would have a man enter his house through 
a hall filled with heroic and sacred sculp- 
tures.” There is something elevating and 
chastening in beautiful buildings. Law schools 
should have them and the old idea that a law 
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school can be set up with only a professor and 
a few law books should be abandoned. Too 
many law schools have that idea today. A 
law school should be stately, difficult to enter, 
difficult to remain, a choice spot for choice 
men, and graduation a badge of honor and 
glory. In the days of Rome “I am a Roman 
citizen” was a proud exultant declaration. In 
these days I would have “I am a graduate of 
the Ann Arbor law school” a token of char- 
acter, capacity and leadership. 

eAnd the wealthy classes had better look to 
the betterment of the law schools. As Justice 
Hinman of the supreme court of New York 
says, the American “born under the protec- 
tion of the law, guarded by laws which as- 
sure him life, liberty and the pursuit of hap- 
piness, protected all the years of his life in 
the acquisition of property, during every 
moment of his existence beholden to the law” 
shows no interest in the law schools. The 
general impression seems to be that the law- 
yers are “hard-boiled” anyway and can look 
out for themselves. The fact that lawyers 
are generally impecunious is overlooked. They 
are forced to lead the simple life and that 
is one of the main causes of their power and 
success. Of money they are generally short. 

Wealthy Americans give hundreds of mil- 
lions for hospitals, religious purposes, medical 
buildings and scientific research, but practi- 
cally nothing to the law schools. 
believe the law schools are worth more to 
the future of America than all of the chari- 
table institutions put together. Detroit should 
give a hundred million dollars to the Univer- 
sity as an endowment fund. It is the pride 
and glory of the state. Detroit should aid 
the University of Michigan as New York 
aids Yale, Cornell and Columbia, and Boston 
aids Harvard. And there are indications that 
the rich men of America do appreciate the 
law schools. Myron C. Taylor of the Steel 
Corporation gave $1,500,000 to Cornell for a 
law building. Wealthy men will respond if 
shown the reason why. Mr. Taylor was a 
law student under your former President 
Hutchins, when the latter was a professor 
of law at Cornell. Mr. Taylor in making his 
gift pointed out that lawyers had furnished and 
must continue to furnish leaders for the 
American people. I was not under President 
Hutchins during the years [I attended the 
University of Michigan. At that time he was 
engaged in the practice of law. 

Now let us look at the other side of the 
picture. The lawyer is still the leader. In 
small cities of 5,000 and less he and the 
banker run the town. In the great cities he 
is looked up to and consulted. This is due to 
the mental training, mental discipline ana 
careful consideration of all sides, which a 
lawyer acquires by years of experience and 
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conflict. He becomes an intellectual acrobat. 
He generally is not a profound historian nor 
economist nor scientist, but he is in touch 
with every phase of life and every social and 
political problem. He is trained to make an 
argument and to public speaking. He is the 
only master of our written constitutions. Nor 
is his leadership confined to courts, govern- 
ment and addresses. In every great corpora- 
tion, in the administration. of every great 
estate, and in the conduct of every great busi- 
ness, you will find in some quiet corner a 
lawyer who is constantly consulted: He is 
a ‘class by himself the worst abused and most 
trusted class of men that ever existed. I 
speak of real lawyers and not fraudulent- 
bankruptcy lawyers nor ambulance-chasing 
lawyers. The legal profession has furnished 
and must continue to furnish leaders for this 
Republic. If they are produced elsewhere 
why do they not come to the front? Mr. Jus- 
tice Brewer of the Supreme Court of the 
United States said: 


“Each year greater and grander seem to me 
the work of the true lawyer. More and more I 
realize his value to the community and the nation. 
He enters as does no other into the varied ex- 
perience of human life. He is the helmsman of 
the community and the pilot of the State. He 
is striving to incarnate into the life of the republic 
the rule of justice, and in so doing he is working 
as none other toward its enduring glory. Science 
through its varied efforts may transform the ma- 
terial condition. It may fill the land with visible 
splendor and accumulated wealth. It may perfect 
the highways of commerce; redeem the arid 
lands and make the wilderness bud and blossom 
as the rose; extract from beneath the surface 
its concealed wealth, and take from mother 
earth all that it can give for the support and 
well-being of our citizens; but when all that is 
accomplished, if justice has not been wrought 
into the nationai life, it will descend through 
luxury and dissipation to ruin. For it is written 
by the finger of the Almighty on the everlasting 
tablets of the Universe that no nation can endure 
and prosper into and through whose life does 
not run the golden thread of equal, exact and 
universal justice.” 


Chief Justice Taft wrote in 1919: 


“The importance of the law as a profession has 
not been reduced but is greatly increased by the 
new era which is to follow this war. The form- 
ulation into a practical advance of the new ideals 
must be the work of lawyers. * * * The study 
of the profession of the law giving, as it does, 
familiarity with the actual operation of statutes, 
the difficulty of their enforcement growing out 
of the defects of human nature in those whose 
compliance with the law is necessary, and a 


knowledge of the administration of justice—all 
fit lawyers to lead in the real progress of the 
nation. * * * Never in the history of the world 
is the profession of the law to play a greater 
part than in the century to follow this great 
upheaval of fundamental elements of society.” 
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Professor Munro of Harvard has written: 


“Leaders are essential in a democracy and no 
scheme of popular government has ever managed 
to succeed without them. * Democracy, 
indeed, can only justify itself to the extent that 
it produces men who will lead and men who will 
follow. It is not by nature the most efficient 
form of government. It is not by nature the 
most economical form of government. It is not, 
by the lessons of history, the most stable form 
of government. But it is the form of government 
which lends itself most readily to the rise of 
leaders from the ranks of the people and to 
the exercise of leadership in the people’s interest. 
* * * A democracy is tested by the mettle of its 
leaders, and its success or failure must funda- 
mentally depend upon the discernment with which 
it makes its choice.” 


I have given you a glimpse of the picture. 
What part are you going to take in this great 
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drama? Remember first, last, and all the 
time, that the lawyer’s highest function and 
duty is leadership, however lowly; however 
high. Look at the life-long public service of 
Chief Justice Taft. It is an inspiration to 
think of it. Always ready to respond to pub- 
lic duty. Meantime legal education is broad- 
ening every year. History, literature, politi- 
cal economy and the sciences—all now enter 
a lawyer’s education and capacity. All other 
pursuits are rapidly dividing themselves into 
specialties; the lawyer’s life requires an all- 
around culture. It culminates in leadership, 
character and capacity. It took Rome five 
hundred years to qualify as the law givers of 
the world. America has been qualifying for 
a hundred and fifty years. Every law student 
and every lawyer has a part to play. 


If there is such a thing as a profession as a concept distinct 
from a vocation it must consist in the ideals which its members 
maintain, the dignity of character which they bring to the per- 
formance of their duties, and the austerity of the self-imposed 


ethical standards, 


To constitute a true profession there must be 


ethical traditions so potent as to bring into conformity members 
whose personal standards of conduct are at a lower level, and to 
have an elevating and ennobling effect on those members. A pro- 
fession cannot be created by resolution or become such over-night. 
It requires many years for its development, and they must be 
years of self-denial, years when success by base means is scorned, 
years when no results bring honor except those free from the 


taint of unworthy methods. 


—W. A. Shumaker, Editor of Law Notes. 





Recent Meeting of Bar Delegates 


The 1930 meeting of the Conference of Bar 
Association Delegates was probably the most 
stimulating and most significant of all the 
fifteen regular meetings. An extended report 
of the meeting will appear.in the American 
Bar Association Journal for November. In 
the last preceding number the Journal of 
the Judicature Society told of the presenta- 
tion to the Conference of a report on the 
subject of bar coordination and of its accept- 
ance by the Executive Committee of the 
American Bar Association which thereupon 
appointed a special committee to assume this 
field of work. 

In that article the statement was made that 
Mr. Elihu Root “of his own motion” called 
the Conference of Bar Delegates into being 
when he was president of the American Bar 
Association, in 1916. This statement should be 
corrected, or at least amplified. While Mr. 
Root’s appreciation of the need of a liaison 
body between the state, local and national as- 
sociations was undoubtedly the reason for is- 
suing the call for delegates, the charter of the 


Conference may be said to derive more specif- 
ically from the following resolution adopted 
by the Executive Committee: 


Resolved, That the secretary be and is hereby 
authorized and directed to extend a request on 
behalf of the Committee to each of the state and 
local bar associations in the United States to 
appoint a delegate to attend a conference of such 
delegates, and representatives of the American 
Bar Association, to be held at Chicago, Illinois, 
at the time of the next annual meeting of this 
Association, with the view to determining what, 
if any, steps may be expediently taken to bring 
about closer relationship, official or otherwise, 
Setween such other associations and the American 
Bar Association. 

The Conference of Delegates has, in a 
measure, served “to bring about closer rela- 
tionship.” It has demonstrated the wisdom 
of Mr. Root’s belief that some relationship 
should be started without further argument 
and justified his hope that evolution would 
lead eventually to the integration of the or- 
ganized profession of the country. When the 
time comes that the American Bar Association 
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and the state associations are so related that 
there will be at the annual national gather- 
ing an assembly of accredited delegates, 
chosen on a proportional basis, and author- 
ized to bind their constituents, the Conference 
of Bar Association Delegates will have accom- 
plished its mission. It is conceivable that 
such a development might result in doing away 
with the Conference. That opinion has fre- 
quently been voiced. 

However, another theory is tenable. One 
of the chief objections in the minds of those 
members of the American Bar Association 
who attend annual meetings with any regularity 
is that an assembly of delegates, taking over 
control of the Association’s activities so far 
as they are national and general, would pre- 
vent those present but not accredited as dele- 
gates from participating in deliberations. First 
let us consider the validity of the objection, 
which arises equally in state associations called 
upon to adopt representative government. The 
objectors overlook the fact that such an as- 
sembly would comprise many more members 
than ever have or ever could participate in 
the business sessions of the American Bar 
Association. They overlook the probability 
that the sessions of the assembly would be 
much longer than similar sessions of the As- 
sociation. Instead of two sessions compris- 
ing less than five hours there would likely 
be six or eight sessions requiring a total of 
fifteen to twenty hours. It is not merely 
the size of the meetings at present which 
restrict individual participation, it is their 
ridiculous brevity, due to the necessity for 
avoiding conflicts with less essential features 
of the general program. The number present, 
not infrequently, is so small as to prove in 
itself the absurdity of the existing practice 
if it is assumed that every member attend- 
ing the annual meeting is competent to vote 
intelligently on every proposition. under de- 
liberation. 


But the greater fallacy of the objectors lies 
in the assumption that they themselves would 
be unable to voice opinions in the business 
sessions. This smacks of the too often men- 
tioned inferiority complex. Why shovld not 
these objectors, who naturally are the mem- 
bers who regularly attend annual meetings, 
and who wish to express views on various 
matters, assume that they would be chosen 
as delegates under a delegate system? There 
would be some competition for places in the 
assembly. It would seem natural that those 
most interested would be the ones chosen 
to represent their associations. 

To return to the matter of the excuse for 
continued existence of the Conference of 


Delegates, it may be suggested that it could 
serve as a safety valve by affording an open 
forum without restriction as to subject matter. 
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It has been for fifteen years such a body. 
There might be no need for an open forum 
under an adequate representative system. Or, 
there might be. Such a forum might, with 
a revised basis of membership, so that any 
member could participate by merely regis- 
tering, as is the case in other sections, prove 
valuable in breaking new ground and in serving 
as a forum for free criticism. That it would 
have no definite constitutional powers would 
appear to be no embarrassment to its activity. 
The existing Conference of Delegates has 
functioned pretty well without autonomous 
powers. The very absence of definite power 
has in many ways been an advantage. And 
the more or less random discussion of matters 
too large and too intangible to permit of com- 
pression within the words of a parliamentary 
resolution is something needed. It serves te 
stimulate thinking, to regiment opinion and 
to relieve the feelings. 


Special Delegates’ Meeting Proposed 

One of the pregnant suggestions made at 
the recent meeting was the proposal, by Judge 
Clarence N. Goodwin, that a special meeting 
of the Conference of Delegates be called for 
the purpose of obtaining the opinions of dele- 
gates representing state and local associations 
throughout the country on the problems in- 
volved in national integration. It may be 
said that such a meeting would greatly stimu- 
late local interest and afford a ready means 
for the voicing of many opinions. The pro- 
posal immediately revives memories of the 
notable special meeting of the Conference 
in 1922 to discuss standards of legal educa- 
tion. That has been called the greatest meet- 
ing of lawyers ever held in this country. 
Its real purpose, of course, reached beyond 
discussion. After full discussion the approval 
of the American Bar Association’s standards 
was voted. 

The idea of such a conference arose from 
the fact that improvement in legal education 
standards is a state function and the Ameri- 
can Bar Association can influence such action 
only indirectly. More was needed on behalf 
of higher standards than their mere adoption 
by members of the Association. The charge 
has frequently been made by opponents that 
the vote never represented the sentiment of 
the members generally throughout the country. 
It would have been easy in any state bar as- 
sociation meeting to enlarge on this assertion. 
But the delegates to the special conference in 
1922 were not hand picked. Not only were 
champions of higher standards present, but 
opponents were expressly invited, and were 
given every opportunity to argue their case. 
There has never been any attempt to explain 
away the emphatic decision of this conference, 


made after every interested person had been 
heard. 
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It was not, however, Judge Goodwin’s in- 
tention, that a special conference on bar co- 
ordination should deliberate over any precon- 
ceived plan or should register a preference 
for any plan; rather that it should permit of 
the discussion of any and all plans that might 
be offered, and should afford opportunity for 
the submission of many ideas and sentiments. 
In that respect it would resemble the two suc- 
ceeding special meetings of the Conference of 
Delegates, dealing with state bar organiza- 
tion. 

Special Meeting in 1931 
The decision was made at a meeting of 


the Council of the Conference of Delegates 
to hold in May, 1931, in Washington, a meet- 
ing of delegates from integrated state bars, and 
others interested in the subject, as was done 
with great helpfulness last May. Should the 
Executive Committee of the American Bar 
Association so determine, a national meeting 
of delegates to discuss problems of coordina- 
tion, could be held in Washington in advance 
of the next annual meeting of the Association, 
which is to be in September at Atlantic City. 
But it may be thought best to postpone such 
a meeting until the spring of 1931. 





When Reform Begins at Home 


The report in this issue of the meeting of 
the National Conference of Judicial Councils 
refers on page 88 to the suggestion by Judge 
John T. Sims of West Virginia, that a great 
deal of the work of modernizing justice lies 
right on the doorstep of the courtroom. The 
speaker was instrumental in creating, and 
with slight effort, an esprit de corps in the 
local bar which resulted in a far more effi- 
cient handling of trials. That no bad results 
followed is proved by the fact that no decision 
was reversed in four years. While pressing 
for needed legislation the bench and bar 
should not overlook immediate opportunities 
for making the most of the procedure which 
exists. 

A striking instance in support of this has 
occurred in- Illinois. Judge Harry T. Fisher, 
a member of the Illinois Advisory Judicial 
Council, by arrangement with the state’s 
attorney, allowed a defendant in a felony 
case to waive jury trial. The defendant 
was found not guilty, and the state’s at- 
torney instituted a mandamus action to com- 
pel Judge Fisher to expunge his findings. The 
Supreme Court upheld the Judge’s decision, 
and the result is that defendants now have 
the right to be tried by a judge. ‘That this 
is a much-needed right calls for little argu- 
ment. In many instances the right to trial by 
jury in criminal cases is a mockery, since it 
means nothing else but surrendering the re- 
spondent to prejudices of jurors who reflect 
the unfair and wrathful feelings of the mob. 

It is equally clear that waiver of jury trial 
will relieve the court of many tedious and 
useless days of work. An immediate effect of 
the adoption of this decision is preparation 


““ 


in Cook County to provide a staff of public 
defenders to insure proper regard for the real 
rights of accused persons. ‘The matter of 
defense for indigent prisoners is already well 
taken care of in this jurisdiction under the 
Raymond Trust fund, executed by the Law 
School of Northwestern University. There 
will doubtless be cooperation between the pub- 
lic defenders and the existing voluntary staff 
of advisers, 

More recently plans have been made for 
testing the validity of the rule in Illinois that 
jurors are judges of the law as well as of 
the facts. 

There are doubtless hundreds of jurisdic- 
tions in the country where leadership on the 
part of either judge or local bar association 
would soon demonstrate to the public that a 
court can be efficient in a way appreciated 
by intelligent laymen. Cases in which no 
progress has been made for six months should 
be set down for hearing and should be stricken 
unless good reason is shown to the contrary. 
Habits of promptness should be inculcated 
on the part of both bench and bar. The 
judge should realize his inherent responsi- 
bility as a superintendent of justice and should 
be able to rely on the support of the local 
bar association, It would not be long until 
the newspapers would be telling their readers 
of the wholesome state of affairs in the 
court house and the judge and the lawyers 
would derive substantial and deserved benefit 
from an improved state of public opinion. It 
is possible almost everywhere to make a better 
record, and that record will speak with power 
and eloquence. 


so long as lawyers persist in an attitude of juristic 


pessimism—so long as they decry the doing of things by laymen 
and do nothing themselves—we must expect the public to strike 
out blindly in the endeavor to do the best they may, when bad 
situations arise and are suffered to continue.”—NKoscoe Pound. 








A Judicial Council for New Jersey 


The efforts of the New Jersey State Bar 
Association to obtain enactment of a judicial 
council law came to fruition in this year’s 
session of the legislature. New Jersey is the 
twentieth state in the judicial council list. 

The new council was organized on July 
12 and elected Mr. Arthur T. Vanderbilt and 
Mr. H. Edward Toner, both of Newark, chair- 
man and secretary, respectively. The council 
has fourteen members, including the chair- 
men of the judiciary committees of the 


Assembly and the Senate. The text of the 
act follows: 


Be 1r EnaActep by the Senate and General Assem- 
bly of the State of New Jersey: 


1. A permanent State commission of fourteen 
members to be known as the judicial council is 
hereby created. The Attorney-General shall be a 
member ex-officio, and is charged with the duty 
of calling the council together for organization, 
as hereinafter provided. The other members 
shall be one of the Vice-Chancellors, to be desig- 
nated by the Chancellor, a justice of the Supreme 
Court, two Circuit Court judges and a Common 
Pleas judge, to be designated by the Chief Justice, 
the president of the State Bar Association, the 
chairman of the Judiciary Committee of the Sen- 
ate, and the chairman of the Judiciary Committee 
of the House of Assembly; also five members of 
the bar, who shall be counselors-at-law of at 
least ten years’ standing, to be designated by the 
president of the State Bar Association, who at 
the time of such designation shall indicate that 
one of such appointees shall be a member of the 
council for one year, another for two years, 
another for three years, another for four years, 
and the fifth for five years. All appointments of 
such counselors-at-law, after the first designation, 
shall be for the term of five years. Vacancies 
which may occur in the council from any cause, 
shall be filled as speedily as possible by the official 
to whom the power of original designation is 
herein given. Such members as are hereby ap- 
pointed, or as shall have been designated because 
of holding any office, shall remain members of 
the council only during the incumbency of such 
office, and shall be succeeded in the council by 
their successors in office appointed or designated 
as herein provided. 

Immediately upon the enactment of this 
statute the Attorney-General shall advise the 
Chancellor, the Chief Justice and the president 
of the State Bar Association, who shall within 
two months after such enactment designate the 
members of the council as herein provided, and 
notify the Attorney-General of such designations. 
The Attorney-General shall within three months 


of said enactment call the council together at the 
State House in the city of Trenton, on a date 
and at an hour of which he shall give all 
members sufficient notice, for the purpose of 
organizing to effectuate the purpose of this act. 
Six members shall constitute a quorum. The 
council shall elect by majority vote a. presiding 
officer to be known as the chairman of the 
council, who shall be charged with the duty of 
carrying out the provisions of this act, and shall 
also appoint an executive secretary at a salary and 
for a term of office to be fixed by the council. 
The council shall hold at least three stated meet- 
ings each year, at times, and at a place or places 
to be determined by majority vote, and such 
special meetings as the chairman, on the written 
request of at least three members, shall designate. 


3. It shall be the duty of the judicial council 
to make continuous study of the organization and 
relation of the various courts of the State, coun- 
ties and municipalities, the rules and methods of 
procedure and practice of the judicial system of 
the State, the work accomplished and the results 
produced. It shall, from time to time, submit 
for the consideration of the justices and judges 
of the various courts such suggestions in regard 
to the rules of practice ‘and procedure as it may 
deem advisable, and shall report annually to the 
Governor on or before December fifteenth, such 
matters as it may wish to bring to his attention, 
or to the attention of the Legislature. The 
council shall co-operate with the Legislature and 
its committees, and shall from time to time, upon 
request, aid and advise the Legislature and its 
committees upon any subject of law or procedure 
which may be before the Legislature for action. 

4. Upon an appropriation for that purpose, 
the council may employ a secretary and such 
clerical assistants and provide such office facilities 
as it may deem necessary. No member shall 
receive any compensation for his services, but the 
council and the several members thereof shall be 
paid by the State Treasurer out of any appropria- 
tion made for the purpose, such sums as may 
be necessary for clerical and other like services, 
travel and incidentals, to be approved by the 
chairman of the council. 

5. This act shall take effect immediately. 


The National Conference of Judicial Coun- 
cils reports that there are now thirteen states 
in which efforts are being made by the bar 
to have judicial councils created. It appears 
likely, therefore, that within a few months 
the list will comprise more than half of the 
states. More than forty states will have regu- 


lar legislative sessions in the first half of the 
year 1931. 





A poor judge is perhaps the most wasteful indulgence of the 
community. You can refuse to patronize a merchant who does not 
carry a good stock but you have no recourse if you are haled before 
a judge whose mental or moral goods are inferior. Good intention 
is no substitute for adequate knowledge.—Charles E. Hughes. 
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Judicature Society Cooperation with Bar Associations 


During the past two years the Journal of 
the Judicature Society has been sent to all 
members of certain bar associations through 
the cooperation of the associations, which 
defray the cost of printing and mailing. A 
very considerable part of the Society’s work 
consists of assisting state and local associa- 
tions by serving as a medium for the pro- 
mulgation of information and ideas pertinent 
to their activities. The cooperative arrange- 
ments have existed with the Delaware, Mon- 
tana, Idaho, Illinois and Oklahoma State Bar 
Associations and the New Orleans Bar Asso- 
ciation. 

In the case of the Illinois State Bar Asso- 
ciation the Journal has been sent only to, 
those members who expressed a wish to re- 
ceive it. This resulted, in the first instance, 
in more than 1,400 more readers. Recently 
Secretary R. Allan Stephens, of that Associa- 
tion, has sent to members the following cir- 
cular letter: 


ILLINOIS STATE BAR ASSOCIATION 
September 18, 1930. 
To the Members of the 
Illinois State Bar Association: 
Two years ago the Board of Governors 


accepted the proposition of the American 
Judicature Society to send a year’s subscrip- 


tion to the Journal of the American Judicature 
Society at the expense of the State Bar As- 
sociation, to every member who would agree 
to read it. About 1,400 members availed 
themselves of this privilege during the past 
two years. 

At the recent meeting of the Board, the 
Secretary was directed to communicate with 
the members of the Association with reference 
to a continuation of subscriptions to -the 
Journal. 

We do not want to send this Journal to any 
member who will not take the time to read 
it. It is filled with information concerning 
latest movements in bar organizations and 
improvements in the practice of the law. In 
a group of leading Illinois lawyers at the 
American Bar Association the othen day, 
every one stated that he read every issue of 
the Journal. 

If you will agree to read this Journal, fill 
out the attached slip and return it to the 
Secretary’s office. 


Very truly yours, 
R. ALLAN STEPHENS, 
Secretary. 


The Society would be pleased to hear from 
other associations, state or local, which are 
interested in this proposition. 





National Conference 


of ‘Sadiaiel Councils 


Second Annual Meeting Results in Permanent Organization—Significance 
of Movement Proved by Serious Studies of Judicature— 
Notable Addresses Presented 


At the opening session of the second an- 
nual meeting of the National Conference of 
Judicial Councils, on August 19, 1930, Chair- 
man Harry A. Hollzer referred to the meet- 
ing of 1929, attended by representatives of 
councils in fourteen states. He quoted from 
a letter written by Chief Justice Taft, as fol- 
lows: 

“I sincerely hope that a permanent organi- 
zation of the judiciary of the states and the 
federal judiciary may go on, in order to intro- 
duce into the administration of justice the 
business principles of prompt hearing and 
quick dispatch.” 

Chairman Hollzer said: 


“It was the unanimous view of those pres- 


1In this Journal for December, 1929 (Vol. 

XIII, No. 4), will be found a report of the first 
meeting, and editorial comment on its sig- 
nificance. 


ent at that preliminary gathering that many, if 
not most, of the problems confronting judicial 
councils are common to all of such groups, and 
that co-operation among the various judicial 
councils will enable them to profit from the la- 
bors of one another, thereby avoiding much 
duplication of effort. Likewise it was felt that 
the work of the various judicial councils will be 
promoted through the establishment of an agency 
which will enable those interested in this move- 
ment to meet for the purpose of discussion and 
exchange of ideas.” 

Organization was completed by the adop- 
tion of by-laws formulated by a special com- 
mittee and discussed at a meeting held in 
Washington last May. At the conclusion of 
the meeting officers were elected as follows: 
Chairman, Judge Harry A. Hollzer of Los 
Angeles; Vice-Chairman, Justice James W. 
McClendon, of Austin, Tex.; Secretary, Pro- 
fessor Edson R. Sunderland of the University 
of Michigan; Executive Committee, Dean 


77 











78 JOURNAL OF THE 


Charles E. Clark of Yale University School 
of Law, Judge Jacob C. Ruppenthal of Rus- 
sell, Kans., and Mr. Frank W. Grinnell, of 
Boston. 

Consideration was given to the proposal 
that the National Conference seek the status 
of a section of the American Bar Associa- 
tion. It was decided to defer the decision in 
this matter for one year. 

The forenoon session was devoted to the 
chairman’s address and to addresses by Dean 
Clark and Professor Sam Bass Warner, and 
discussion of the addresses. In the after- 
noon the Conference held a joint meeting 


with the Judicial Section of the American 
Bar Association. Papers were read by Jus- 
tice McClendon and Judge Ruppenthal on 
The Results of the Work of Judicial Coun- 
cils, and an interesting discussion of the pa- 
pers ensued. At the close of this session the 
judicial council delegates reconvened for the 
consideration of the affairs of the National 
Conference. It is the purpose of this article 
to present in full the five addresses mentioned 
with brief references to the discussions which 
were interspersed. The addresses will be pre- 
sented in the order in which they were de- 
livered. 


Shall We Lead or Be Driven? 


Harry A. Hoiuzer* 


About a century ago a contributor to the 
Westminster Review voiced his criticism of 
the English Courts and the legal profession 
in this pointed fashion: 


“Not a formality is there, which serves not as 
a pretext for charges, and scarcely a moment 
of delay which is not contrived to minister either 
to the ease or the profit of lawyers, if not to 
both. Every inconsistency, every ground- 
less distinction, leads to uncertainty, and every 
uncertainty to lawsuits, accompanied by harvests 
of fees for lawyers; in short, there is, perhaps, 
not a single imperfection in the law by the ex- 
istence of which lawyers are not in some way 
or other benefited.” . 

It is not necessary to recount here the vari- 
ous efforts expended, or to describe the op- 
position encountered, in the movement to 
improve the administration of justice in Eng- 
land. That struggle is now a matter of 
familiar history. It is sufficient to note that 
after more than fifty years of controversy, 
more or less bitter, between the press and lay 
organizations on the one hand, and the bench 
and bar on the other, England, through the 
enactment of the Judicature Act of 1873 laid 
the foundation for a judicial system which 
today, under the supervision and direction of 
an administrative group consisting of the 
Lord Chancellor and the Rules Committee, 
represents the highest known standards for 
expedition, efficiency, and economy in the dis- 
position of judicial business. 

It is significant, however, that this epoch- 
making achievement, which has become the 
pride of the bench and bar of England, was 
not initiated, much less was it inspired, by 
the legal fraternity of that country. On the 
contrary, an aroused public, speaking through 
the lay press, finally drove the profession into 


*Judge of the Superior Court; Research Di- 
rector of the Judicial Council of California: 
pane na of the National Conference of Judicial 

ouncils. 


line. As one author recently expressed it, 
“The reform movement in England was initi- 
ated and dominated by laymen. It is com- 
monly said that the lawyers were forced to 
reform and like it.” 

Will the bench and bar of America profit 
by the shortsightedness and the mistakes of 
our British cousins of a century ago? 

Have we the vision and the courage to 
lead the way to a re-organized system of ad- 
ministering justice? 

Or, because of a similar lack of vision, and 
of courage, shall we repeat English history, 
and, like our Anglo-Saxon predecessors, con- 
tinue futilely to oppose the inevitable, until 
ultimately public opinion shall force us to ac- 
cept the leadership of laymen in the task of 
modernizing our system of judicial admin- 
istration, in order that we may have in fact, 
and not merely in theory, a system whereby 
justice shall be administered without delay, 
with the utmost possible efficiency, and at the 
least amount of expense to the litigant and 
to the public alike? 

Nearly a half c.ntury ago, to be exact, in 
1885, the American Bar Association con- 
ducted a questionnaire concerning the func- 
tioning of the courts of the various states. 
Undoubtedly that step was undertaken be- 
cause of the many criticisms which were then 
being heard throughout the country against 
the courts. The “law’s delays” had become al- 
most a household phrase. 

Twenty-one years after the American Bar 
Association had conducted this investigation, 
Dean Pound addressed the Association on 
“The Causes of Popular Dissatisfaction with 
the Administration of Justice.” In no un- 
certain terms the Dean pointed out the de- 
fects in our methods of judicial administra- 
tion. Neither did he leave any doubt as to 


where the responsibility lay for this lack of 
progress. 
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“Thus far,” declared Professor Pound, “the 
staple American remedy has been to add judges, 
or create more courts, while keeping up the es- 
sential features of a model designed for very dif- 
ferent tasks, to be performed under different con- 
ditions, and for a much less volume of business. 
‘ We have met the enormous increase of 
judicial business by multiplying officials, not by 
re-organizing the administrative side of our 
tribunals, and inventing new methods suitable to 
the work they have to do today. It is no 
more possible to conduct the business of the 
tribunals in the great city of today on the tradi- 
tional lines of the old English courts, as modi- 
fied in the early 19th century to meet the needs 
of that time, than to conduct the affairs of a 
modern industrial plant with the office methods 
of a century ago.” 

Doubtless spurred to action as a result of 
this address, a committee of the Association, 
at its 1909 meeting, submitted a most excel- 
lent report on the need for reform in judicial 
administration. 

A few years later, Elihu Root, speaking 
before the Conference of Delegates of the 
American Bar Association, expressed himself 
in this rather forceful language: 

“Every lawyer knows that the continued re- 
versal of judgments, the sending of parties to 
litigation to and fro between the trial courts and 
the appellate courts, has become a disgrace to 
the administration of justice in the United States. 
Everybody knows that the vast network of highly 
technical rules of evidence and procedure which 
prevail in this country serve as a denial of justice 
in the name of form. It is a disgrace to our 
profession; it is a disgrace to our law, and a 
disgrace to our institutions.” 


Our Reforms Are Timid 


Less than a decade ago, Professor Sunder- 
land of Michigan University Law School, ad- 
dressing the American Bar Association, thus 
summarized the shortcomings of our judicial 
system: 

“Why have the English succeeded in develop- 
ing a system of procedure so much superior to 


ours? Our reforms in procedure are too 
slight—too tentative. They have no sweep and 
scope. We feel our way like blind men who fear 


to fall. In every other field of human endeavor 
more efficient methods are being sought with 
restless eagerness with no concern for the old 
equipment which must be scrapped. The legal 
profession alone halts and hesitates. If it is to 
retain the esteem and confidence of a progressive 
age it must itself become progressive. In this 
respect the old world has set an example for the 
new. 


Voicing, no doubt, the practically unanimous 
sentiment among leaders in the business 
world, President Hoover, while Secretary of 
Commerce, pointed out: 

“The aggregate economic loss to the United 
States, through the necessity of referring to 
court the trial of disputes arising in the course 
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of trading, would stagger the imagination if it 
could be accurately compiled, both as to the 
actual cost and the indirect drain upon natural 
resources. Next to war commercial litigation is 
the largest item of preventable loss to civiliza- 
tion.” 

In his report submitted in 1928 to the De- 
partment of Justice concerning judicial sys- 
tems in European countries, Hon. E. J. Hen- 
ning, until recently a member of the federal 
bench, asserted that the courts of this nation 
were operating substantially under the same 
rules and procedure in vogue a century ago. 
Because of this fact, he predicted that unless 
the lawyers themselves revised and improved 
the legal modus operandi, American business 
men would take the job in hand and do it for 
them. 


Commenting editorially upon this report, the 
Los Angeles Evening Herald charged the pro- 
fession with being responsible for existing 
conditions, declared that no substantial im- 
provement could be expected from the mem- 
bers of the bar, and challenged the business 
interests of the country to assume the task 
of bringing about improvement, adding, sig- 
nificantly : 

“The Justice may have stated a great truth, 
however, in his opinion that, unless the lawyers 
revise the present antiquated legal system under 
which this country labors, the American business 
men will rise up and do it for them. Suffice it 
to say, few business enterprises could long exist, 
or develop any degree of prosperity, if they had 
to move along lines similar to those governing 
our procedure. Jf the American business men 
are to undertake this task, they cannot begin too 
soon,” 

Probably all of us will recall that most in- 
teresting meeting of the Association in 1928, 
particularly the session when distinguished 
leaders in the fields of science and engineer- 
ing, education, medicine, and religion, de- 
scribed with pardonable pride the epoch-mak- 
ing advances which had been achieved in their 
respective callings during the past half cen- 
tury. 

How striking the contrast presented by the 
accomplishment of these professions when 
compared to the results which have taken 
place in the field of judicial administration ! 

It was no accident that the then president 
of the Association, Silas H. Strawn, than 
whom none has strived more zealously to up- 
hold the best traditions of the profession, in 
the course of his address on “Fifty Years of 
Progress in Law,” made no reference to, 
much less offered any praise of, our system 
of administering justice. 

There will be those of course to remind us 
that within recent years the United States 
Supreme Court has achieved an enviable 
record for expedition and efficiency in the 
dispatch of judicial business. True it is that 
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the highest court in the land is disposing of ' 


a very large volume of litigation without a 
formal hearing in court, and likewise is dis- 
charging its functions without expending its 
energy in the time-wasting and useless task 
of writing opinions in all cases, with the re- 
sult that this court today is hearing appeals 
very soon after counsel are ready to submit 
them. 

On the other hand it must be admitted that, 
except in one or two instances, a correspond- 
ing achievement on the part of the courts of 
last resort in the various states is still a con- 
summation devoutly to be wished. 


Burdens Imposed on Litigants 


With but one or two exceptions in those 
jurisdictions which have established inter- 
mediate appellate tribunals, litigants have 
practically two appeals, and accordingly, con- 
tinue to capitalize the opportunity thus af- 
forded to promote delay. 

Likewise, in nearly all of the states, the ap- 
pellate courts are burdened with the time- 
wasting task of writing opinions in all cases, 
with the result that annually we witness the 
spectacle of literally thousands upon thousands 
of opinions being rendered—a quantity of 
printed matter which it is beyond the capacity 
of the bench and bar to read, much less to 
digest and understand. 

Is it conceivable that the legal fraternity 
seriously believes that such a voluminous out- 
put constitutes a substantial contribution to 
the legal literature of the country? 

With the time and energies of their judges 
virtually monopolized in the performance of 
this useless task is it any wonder that in al- 
most every jurisdiction the appellate courts 
are years behind in their work? 

Deplorable as are the conditions with re- 
spect to the determination of appeals, much 
worse are the delays and congestion existing 
in the trial courts. 

Where is the metropolitan center in this 
country in which the courts of first instance 
are disposing of the business coming before 
them with expedition, efficiency and economy ? 

True, the probate courts in the cities of New 
York, Brooklyn and Chicago have attained 
a standard of proficiency that might well be 
emulated by like tribunals elsewhere. But the 
fact still remains that years of delay must 
elapse before the average civil case can be 
reached for trial in these same communities. 

True also, in the city of Detroit, the courts 
hearing criminal causes and domestic rela- 
tions cases have set an example for expedi- 
tion and efficiency which tribunals of a like 
nature in virtually the rest of the country 
might follow with profit. Yet, the principal 
trial court in that metropolis is years behind 
with its civil litigation. 

Likewise we concede that considerable im- 
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provement has been gained in the federal trial 
courts as the result of the advantages of the 
act of Congress creating the Federal Con- 
ference of Senior Circuit Judges. 

As pointed out by the late Chief Justice 
Taft, who throughout his long and distin- 
guished public service tirelessly championed 
the movement to improve the administration 
of justice in this country: 


“These provisions [referring to the Act of 
Congress] allow team work. They throw upon 
the council of judges, which is to meet annually, 
the responsibility of making the judicial force in 
the courts of first instance as effective as may be. 
They make possible the executive application of 
an available force to do a work which is dis- 
tributed unevenly throughout the entire country. 
It ends the absurd condition, which has hereto- 
fore prevailed, under which each district judge 
has had to paddle his own canoe and has done 
as much business as he thought proper.” 

But does anyone imagine that we have 
solved the problem of congestion in these 
courts? Does anyone suppose that the last 
step has been taken in the movement to im- 
prove the federal judicial system? 

If so, the appointment of the National Com- 
mission on Law Observance and Enforce- 
ment, the initial appropriation of a quarter 
of a million dollars to defray the expenses of 
its studies, the recent appropriation of a like 
sum to enable the commission to continue its 
labors, the views expressed by the President, 
both at the time of his inauguration, and upon 
the occasion of the appointment of this com- 
mission, should remove all doubts upon that 
subject. 

In the course of his inaugural address, after 
paying a deserved tribute to the ability and 
integrity of our federal judges and attorneys, 
President Hoover added significantly: 

President Hoover’s Impatience 


“But the system which these officers are called 
upon to administer is in many respects ill adapted 
to present day conditions. Reform, re- 
organization and strengthening of our whole judi- 
cial and enforcement system, both in civil and 
criminal sides, have been advocated for years by 
statesmen, judges and bar associations.” 

Nor will it be denied that as a result of 
the efforts of the leaders of the bench and 
bar, two important developments in judicial 
administration have been initiated within the 
past decade. One of these has for its pur- 
pose the restoration to the judicial depart- 
ment of the rule-making authority. The other 
is familiarly known as the judicial council 
movement. 

The first of these two undertakings repre- 
sents the attempt to entrust to those charged 
with the responsibility of administering jus- 
tice, namely, the bar as well as the bench, the 
authority to provide the rules and regulations 
governing the administration of the courts, 
and the practice and procedure therein. 
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The surgeon is not required to consult the 
statute books in order to determine whether 
or not to operate upon the patient, or in order 
to ascertain what kind of operation shall 
be performed, much less to determine what 
instrument he shall use in performing that 
operation. 

The engineer does not look to the law 
makers to instruct him respecting the ma- 
chinery and equipment he should employ, or 
the tools he should use in carrying on his 
profession. 

Even the lowly carpenter selects his own 
tools, determining without legislative inter- 
ference when to use the hammer and when 
the saw. 

Is there any department of the government 
requiring a greater degree of technical knowl- 
edge and training than the judicial depart- 
ment? 

Why then should the butcher, the baker, the 
candlestick maker, and the rest of the un- 
initiated, define the technique, and select the 
tools and machinery, for the operation of our 
courts, by determining the methods under 
which our courts shall be administered and 
prescribing the rules governing the practice 
and procedure therein? 

While it will be conceded that in a few of 
the states the rule-making power has been 
restored to the courts, it must also be admitted 
that the exercise of that authority thus far 
has not been attended with any outstanding 
achievements. 

The second of the two important develop- 
ments above mentioned, namely, the judicial 
council movement, would seem to have made 
the greater progress. 

Generally speaking, a judicial council may 
be defined as a permanent official body, whose 
primary function or responsibility is to study 
the administration of the law—the judicial 
machine in action—with a view to recom- 
mending remedies for the improvement of 
“the same. 

Besides the Federal Judicial Council, twenty 
of the states thus far have established a group 
of this character. These states, naming them 
in alphabetical order, are: California, Con- 
necticut, Idaho, Illinois, Kansas, Kentucky, 
Maryland, Massachusetts, Michigan, New 
Jersey, North Carolina, North Dakota, Ohio, 
Oregon, Pennsylvania, Rhode Island, Texas, 
Virginia, Washington and Wisconsin. 

In addition, there are thirteen other states, 
namely, Delaware, Florida, Iowa, Louisiana, 
Missouri, Nebraska, New York, Oklahoma, 
South Dakota, Vermont, West Virginia, Wy- 
oming and Minnesota, in which efforts are 
now being made to establish a judicial council. 

While it has been asserted, and with much 
justification, that the judicial council idea 
represents the most significant step thus far 


undertaken in the movement to improve the 
administration of justice in this country, let 
us not be deluded into believing that these 
councils are the panacea for all the ills in the 
administration of justice. Let us remember 
that, although much has been said in advocacy 
of the establishment of these groups and while 
expectations have been aroused which it will 
be difficult to satisfy, these judicial councils 
are primarily, as yet, only fact-finding bodies. 

Indeed, while these councils have been 
charged with the duty of conducting surveys 
of the volume and condition of judicial busi- 
ness in their respective jurisdictions, very 
few of them have been provided with funds 
adequate to discharge that function properly, 
while none has been supplied with means suf- 
ficient to conduct a comprehensive and ex- 
haustive study of the present system of ad- 
ministering justice., 

What is even of more serious consequence, 
nowhere in this country have we organized a 
group of any kind, whether it be a judicial 
council, or any other type, which has been 
entrusted with the responsibility of coordinat- 
ing the work of all the courts of a particular 
jurisdiction, of prescribing the methods gov- 
erning the exercise of their administrative 
functions, and of defining the practice and 
procedure therein; much less have we granted 
to such a body the authority requisite to the 
proper discharge of such a responsibility. 

Expressed in briefer terms we have not yet 
centralized responsibility for the proper and 
efficient operation of the judicial system, 
much less have we vested in any central au- 
thority, the power to effect the changes neces- 
sary to enable that system to meet the ever 
increasing demands made upon it. 

With us the performance of this all-im- 
portant duty is still everybody’s business, 
which means nobody’s business. 

England, on the other hand, has met this 
problem through the creation of its Rules 
Committee, fixing responsibility upon the 
Lord Chancellor in conjunction with the Rules 
Committee, and vesting them with ample 
authority to perform the duties imposed upon 
them. 

It is not surprising, therefore, as pointed 
out in a recent article published in one of the 
lay magazines, that the functioning of the 
courts in America, particularly in congested 
centers, presents a comparison that is un- 
pleasant to contemplate. As observed by the 
author of that article, litigation which is dis- 
posed of within a few months in London, 
takes years for its determination in Boston. 

The reason for this discrepancy, as noted 
by the same author, is that in England the 
adaptation of the functioning of the law, 
which had matured under rural and agricul- 
tural conditions, to the demands of the mod- 
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err. urban and industrial scheme, has in a 
large degree been achieved. 

In America, on the other hand, although we 
have been undergoing similar changes in the 
conditions of life, and in spite of approxi- 
mately a half century of criticism and warn- 
ing that justice was not being administered 
with the expedition, efficiency and economy 
demanded by the exigencies of these new con- 
ditions, we are still investigating what we 
ought to do about it. In other words, we 
have progressed but little beyond the ques- 
tionnaire stage. 

Small wonder, then, that in England and 
Wales, having a combined population of 
nearly thirty-eight millions, the principal trial 
and appellate courts, combined, are maintained 
with a smaller judicial force than the cor- 
responding tribunals, for example, in Cali- 
fornia, where the population is only about 
one-fifth as numerous. 

If we offer as an alibi for this condition 
that this American commonwealth is nearly 
three times as large as the English kingdom, 
how shall we explain the fact that Ontario 
province, with an area considerably more 
than twice that of California, and having a 
population more than half that of the latter, 
conducts its principal trial and appellate courts 
with a total of only twenty judges as against 
one hundred and seventy for the last men- 
tioned state? 

Is it possible that the rank and file of the 
bench and bar still believe that existing con- 
ditions can go on indefinitely? 

Can it be that we fail to comprehend the 
meaning of the establishment of such quasi- 
judicial bodies as the Interstate Commerce 
Commission, the various public utility com- 
missions, the Workmen’s Compensation or as 
they are sometimes called, Industrial Accident 
Commissions ? 

Does the more recent movement to bring 
about the non-litigious disposition of automo- 
bile accident cases by quasi-judicial bodies 
have no significance for us? 

Tired of the delays and seeking relief from 
the excessive costs, attendant upon the sub- 
mission of controversies to the judicial tri- 
bunals, financial and business interests more 
and more are abandoning the courts, and in- 
stead are turning for the adjustment of their 
disputes to arbitration tribunals, organized 
and supervised by laymen, and conducted in 
accordance with the most advanced business 
standards. 

In 1929, the New York Legislature passed 
a bill providing for the appointment of “A 
Commission to Investigate and Collect Facts 
Relating to the Present Administration of 
Justice” in that state. Because the proposed 
act limited the membership of the commission 
to lawyers, Governor Roosevelt vetoed the 
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bill. This year, a measure having a similar 
object was enacted, but without any such re- 
striction. Accordingly, the Governor signed 
it. It is generally understood that laymen 
will constitute a majority of that commission. 


Lay Interest Is Growing 


Last spring, the National Economic League, 
a lay organization, after conducting a pleb- 
escite to determine what was considered the 
most important public question of the day, 
announced that its membership had responded 
to the effect that the administration of jus- 
tice was the most pressing problem. 

The Los Angeles Times, in an editorial 
published last May, after referring to the 
work of the National Commission on Law 
Observance and Enforcement, and the efforts 
of the American Law Institute, and other or- 
ganizations, toward effecting law reform, 
voiced the layman’s point of view in this 
rather forceful language: 

“Chief Justice Hughes, in a recent spcech, said: 
‘I hail all such efforts.’ 

“It is well to join the Chief Justice in his 
applause, but to wonder at the same time if one 
reason for the apparent ineffectiveness of them 
to date is not the fact that legislation and recom- 
mendations for legislation have been preponder- 
antly in the hands of lawyers, who may be so 
close to the problem that they cannot see it. Eng- 
land certainly had this experience; her criminal 
justice and punitive and reformatory system, 
which appears to work at least as well as any 
that the world has ever had, and better than 
most, was devised, not by the bench and bar, but 
by intelligent laymen, who were able to bring 
a fresh judgment to bear upon it. . . . 

“Civil justice is so slow and so expensive as 
to be a continuing reproach to our civilization.” 

As pointed out by President Hoover, lead- 
ers both without, as well as within, the legal 
fraternity long have advocated reform and 
reorganization of our system of administering 
justice. Yet the rank and file of our pro- 
fession hold back. 

Can it be that we still fail to see the hand- 
writing on the wall, that lay organizations al- 
ready challenge the leadership that once was 
exclusively ours, and are undertaking the task 
of putting the judicial house in order? 

To those still numbered among the unbe- 
lievers, we commend a most careful considera- 
tion of the movement recently initiated by 
the New York State Chamber of Commerce 
to improve the administration of justice in 
that state. 

At its annual meeting held in May of the 
present year, the Chamber, an organization in 
which attorneys are not eligible to member- 
ship, unanimously adopted resolutions approv- 
ing the report of its Committee on Law Re- 
form—a report presenting such an accurate 
and forceful analysis of existing conditions, 
and so far-reaching in the opportunities it 
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offers for betterment, that it is not unlikely 
to inspire similar action on the part of busi- 
ness organizations throughout the country. 

By the resolutions just referred to, the 
leaders of business, of industry and of finance, 
in the most populous and the wealthiest state 
of the Union, have asserted in no uncertain 
terms that the taxpayers no longer will wait 
for the bench and bar to point the way toward 
the reform and reorganization of a system 
of administering justice, which, to quote the 
Los Angeles Times, is “a continuing reproach 
to our civilization.” 

Declaring that since courts are constituted 
by the people, and are maintained at their ex- 
pense, these tribunals should be conducted for 
the public’s benefit, and not for the accom- 
modation or convenience of judges and law- 
yers, this association has announced its de- 
termination to undertake the task of revising 
and modernizing the system of judicial admin- 
istration of that state. 

While acknowledging its willingness to re- 
ceive assistance from the legal fraternity—in 
fact, the Bar Associations of that state have 
been invited to join in the work—the business 
interests of the empire state have made it clear 
that regardless of whether or not such co- 
operation be extended, they have assumed the 
responsibility and the leadership in the move- 
ment to improve the administration of justice 
in that commonwealth. 

The views of the business leaders are so 
timely and so pertinent that we have taken 
the liberty to quote somewhat at length from 
the report of the Chamber’s Committee on 
Law Reform. 


What Business Men Say 


“The administration of justice in our courts,” 
declared this committee, “has long been a sub- 
ject of criticism. We believe that it is time for 
business associations and other organizations of 
laymen to awaken to and assume their own re- 
sponsibility in this matter. 

“It is the custom to lay the blame for defects 
in the law and for the law’s delays upon the 
courts and lawyers. They operate the system, 
they know its backgrounds and its needs, they 
have the opportunity to observe its failures and 
its weaknesses, and it should be their place to 
suggest remedies. This obligation they have not 
discharged satisfactorily. The technicalities, the 
delays and the cost of litigation remain un- 
changed. Such reforms as have been made ap- 
pear to have effected comparatively little. 

“But there has been too little appreciation of 
the layman’s responsibility for this. The law 
exists for his benefit. If he wants it changed, 
it is his right and duty to see that the changes 
are made. Doubtless the bench and the bar as a 


whole have failed to take the initiative in and 
have even opposed reform. Eminent members of 
the profession have advocated remedies and 
proposed specific rules and statutes to accomplish 
them. But acting alone, they have been unable 
to effectuate these reforms.” 

On the subject of delay and remedies there- 
for the report continued: 

“It is our duty to ascertain what specific prac- 
tices cause this delay, what the probable effect 
of proposed remedies will be both upon the 
litigant and upon the machinery of the courts, 
and after that, we must give active and organ- 
ized support to corrective legislation. Statutes 
do not pass a legislature on their merits alone. 
They do not pass because lawyers say such 
statutes are desirable. They pass when there is a 
wide-spread and insistent public demand for their 
enactment, and when that demand resis upon an 
intelligent appreciation of the need for and the 
effect of the legislation. 

“Whatever defects may exist in the law gen- 
erally, they are of minor importance compared to 
those which contribute to the unconscionable de- 
lay and expense and technicality of legal pro- 
cedure.” 

With respect to the bar’s attitude toward 
the problem of delay, the committee expressed 
itself rather bluntly, saying: 

“We condemn the standards of the legal pro- 
fession which tolerate dilatory and technical prac- 
tices tending to conceal the merits of the case 
and the use of legal procedure for the purpose 
of embarrassing opponents, forcing settlements, 
and delaying or denying justice. If these prac- 
tices are not condemned by the ethics of the bar, 
they ought to be; if they are, then the standards 
of ethics ought to be enforced.” 

Well might this report of the New York 
State Chamber of Commerce be regarded as 
an indictment of the bench and bar by the 
business leaders of the most populous state 
in the Union. 

What will be the verdict? 

With a social vision worthy of the best 
traditions of the profession shall we emanci- 
pate ourselves from the bondage of ideas 
which have outlived their usefulness? 

Have we the vision and the courage to 
lead the way “out of the wilderness” of un 
conscionable and intolerable delay and ex- 
pense, into the “Promised Land” of justice 
administered expeditiously, efficiently and eco- 
nomically ? 

Or, will English history repeat itself in 
America, with the result that we shall find 
ourselves, by the force of public opinion, 
compelled to accept a reform movement for 
the improvement of the administration of jus- 
tice, initiated and dominated by laymen? 

Again, the question is asked: 


SHALL WE LEAD OR BE DRIVEN? 








Present Status of Judicial Statistics 


By Cuarztes E. Crark, Dean of the Yale University School of Law 


The judicial council has rightly been con- 
sidered the outstanding feature of modern 
law reform. For generations lawyers have 
strenuously resisted procedural change. Oc- 
casionally a member of the profession would 
appear to suggest improvements but he was 
forced to work with outside agencies. Re- 
form has come sporadically and intermittent- 
ly from the legislatures. Now at last we have 
an informed and trained group charged with 
the continuing duty of studying the efficiency 
of our judicial system. 


It is interesting as well as encouraging to 
see, however, that almost at once the judicial 
councils have come to doubt the complete- 
ness of their own information as to court 
affairs. Even with technical training and 
practical experience, they cannot have that 
full picture of the judicial business which 
adequate statistical records alone can give 
and which private business expects and se- 
cures about itself as a matter of course. Such 
records of public business are cither entirely 
lacking or else inadequate and uninforming. 
Judicial councils generally are therefore mak- 
ing a united plea for more adequate judicial 
statistics. I desire to commend and to en- 
dorse this plea. But at the same time I 
should like to suggest by way of caution that 
securing adequate statistical records is a seri- 
ous and difficult task requiring time and ex- 
pert attention and not to be entered upon 
lightly. Good statistics are invaluable; mis- 
leading and false statistics are worse than 
none at all. 

Figures, while important, have limitations 
in their use which should be recognized. 
They picture the mass activities of the courts. 
They may indicate trends, disclose problems, 
and present questions. They. do not give 
answers and at most only suggest tentative 
hypotheses. They are descriptive only, and 
descriptive of certain things. If X county 
has fifty times the court cases that Y county 
has, the problem of congestion is suggested 
as to the former but not as to the latter. The 
latter perhaps has an excess of personnel. If 
a third or more of all cases are uncontested 
foreclosures the possibility of a non-court 
foreclosure as provided for in the Uniform 
Real Estate Mortgage Act may seem worthy 
of consideration. The enormous increase in 
automobile accident litigation in the cities in- 
dicates a trend which presents a serious so- 
cial problem. On matters of this kind statis- 
tics are the starting point of all investigation 
for they are the only real source of accurate 
information as to court conditions. 

As to many other things, however, one 
should recognize that we cannot obtain our 
information in this way. In fact much that 
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we should like to know about the effect of the 
law upon our business and social life is, it 
must be frankly admitted, hidden from us 
except for hunch or guess. Perhaps the legal 
and social scientists may develop techniques 
for securing data of this form, but mean- 
while councils should recognize the limita- 
tions upon their own facilities for obtaining 
such information. But I suggest the possi- 
bilities for all reform bodies of making use of 
both observational studies and controlled ex- 
periments. Observation easily lends itself to 
abuse. It is time-consuming and expensive. 
It is affected by the bias of the observer. 
Nevertheless where definitely planned in ad- 
vance and restricted to limited objectives, it 
is decidedly useful. The controlled experi- 
ment has been the chief means of advance 
in the physical sciences. Now the social 
sciences are beginning to see its possibilities. 
I realize how strange it would sound to a 
common law pleader, believing the system as 
he knows it to contain all the wisdom of the 
ages, to be told that a court should frankly 
experiment with procedure. But much better 
for the success of our reforms will it be to 
admit the frankly experimental nature of our 
work. After all we are not dealing with 
human or property rights, but’ with means of 
getting judicial work done. Today the courts 
of our several states are in reality laborato- 
ries for the trial of different procedural sys- 
tems. For scientific study and comparison of 
results it would be even better if the several 
counties of a state were made places of com- 
parative tests of court efficiency, all working 
under the eye of a single judicial council. 


Turning now to existing court statistics 
what do we find? It is customary to com- 
pare our legal system to the English much 
to our disparagement. Often I wonder if the 
comparison is deserved. But in the matter of 
statistical records it certainly is. Perhaps 
one reason why the English judicial organi- 
zation seems so much better than ours is be- 
cause we have the more adequate knowledge 
of what it is doing and accomplishing. In 
England tables of trials and assizes and quar- 
ter sessions were printed annually as parlia- 
mentary papers from 1805 to 1856. Begin- 
ning in 1857 official tables of civil and crimi- 
nal judicial statistics were published for each 
year, since 1922 in separate pamphlets. Like- 
wise Scotland and the various British colo- 
nies have adequate annual judicial statistics 
both of civil and criminal business. The 
Canadian reports issued since 1876 are most 
apt for comparison with our own conditions. 
Official annual reports from the various con- 
tinental countries are also complete and in- 
forming. 
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Difficulty of Our Problem 


In this country the problem is, of course, 
made difficult by the many and diverse juris- 
dictions involved. There have been scatter- 
ing reports from various courts and localities, 
but a complete knowledge of what is avail- 
able has been lacking until this year. Pro- 
fessor Sam B. Warner of the Harvard Law 
School has, however, recently finished for the 
National Commission on Law Observance 
and Enforcement a Survey of Criminal Sta- 
tistics for the United States, which gives a 
complete picture of official criminal returns 
in the country. Professor Warner found that 
in 22 states such reports in more or less com- 
plete form were prepared by the attorney 
general, judicial council, secretary of state 
or some other state official or department, 
while there were 114 such reports by indi- 
vidual courts, cities and counties, of which 
nearly one-third came from New York State 
and over one-half from New York, New 
Hampshire and Washington. For the federal 
courts, the attorney general of the United 
States publishes an annual report contain- 
ing figures of the criminal prosecutions and 
also of the civil actions in which the United 
States is a party, brought in the district 
courts. These various reports differ so among 
themselves that they are useful only for com- 
parison with each other from year to year, 
and are not available for comparison from 
state to state. In addition there were, in 
December, 1929, a limited amount of police 
records and adult probation st&tistics and the 
census figures of prisoners under confine- 
ment. Professor Warner concludes “To sum- 
marize the situation, the only criminal sta- 
tistics now printed that are both adequate and 
comparable on a national scale are those con- 
tained in the Federal Decennial and annual 
censuses of prisoners in institutions.” 


Taken as a whole the statistics of the civil 
business of courts are even more inadequate 
than those for the criminal side of the law. 
It is true that the judicial councils themselves 
are showing a praiseworthy activity in be- 
ginning the collection of these records. Thus 
to mention two, the work of the Massachu- 
setts and Kansas councils shows the possibili- 
ties for the future. There are almost no 
official statistics of civil court business in this 
country. No survey comparable to that of 
Professor Warner for the criminal courts is 
available, but a considerable search has failed 
to disclose more than very limited and meager 
material from a few jurisdictions. About the 
only exception is the annual report of Civil 
Judicial Statistics for the Supreme Court of 
the First Department, Appellate Division in 
New York, comprising New York and Bronx 
counties. Although constructed somewhat on 
the basis of showing the amount of work 


done by each individual judge, it is, neverthe- 
less, reasonably complete and contains most 
valuable material concerning the trial busi- 
ness in the largest city of the country. 


In the main therefore we can say that the 
judicial councils have practically a clear field 
before them in developing a real science of 
judicial statistics in this country. They have 
the advantage of not being very greatly 
hampered by past practices here and they 
have at hand the English and Canadian ex- 
perience to start them on the right course. 
Immediately following on this program you 
will hear what one council has been able to 
plan, making use of the expert advice avail- 
able to it. 


Police Chiefs’ Ambitious Plan 


I have thus far spoken of court records. 
These are the records in which councils will 
most naturally be interested. I feel I ought 
also to call to your attention a most interest- 
ing development in connection with city 
police records. The International Associa- 
tion of Chiefs of Police with an industry and 
a perseverance which should be the envy of 
all lawyers has devised and already put into 
operation a plan for securing voluntary police 
reports on a nation-wide scale. The proposal 
had been considered at several of their meet- 
ings and at their convention in 1927, a com- 
mittee on Uniform Crime Reporting was ap- 
pointed. By the first of this year the com- 
mittee had prepared and published a plan for 
uniform crime reporting with a classification 
of offenses and instructions for preparing 
monthly and annual police reports. They 
also secured the passage of a bill establish- 
ing the National Division of Identification 
and Information in the Department of Jus- 
tice, and authorizing the collection and distri- 
bution of criminal identification and other 
crime records, which was signed by Presi- 
dent Hoover on June llth. Beginning in 
January, 1930, they publish a monthly pam- 
phlet called Uniform Crime Reports in which 
they give the returns received from the vari- 
ous police chiefs. In the latest report now 
available, that for May 1930, it appears that 
they have received reports from a total of 
746 cities or 61 percent of all cities of 10,000 
or more population, in the United States. In- 
cluded are 91 percent of the cities of over 
200,000 population and 77 percent of the cities 
of 100,000 to 200,000 in population. 

The interest in scientific research thus dis- 
played by the police chiefs is most commend- 
able. And the determination they have shown 
indicates a will to carry the work through to 
success. At the same time we should note 
some criticisms which their plan has called 
forth from experts, notably by Professor 
Warner of Harvard. Those criticisms are 
important in themselves and also as indicat- 








86 JOURNAL 


ing some of the statistical problems inherent 
in our subject. Perhaps the two most seri- 
ous questions are as to the method of collect- 
ing and assembling the crime reports and as 
to the trustworthiness of the figures pre- 
sented. 

Under the plan of the police chiefs the 
local departments are expected voluntarily to 
forward their returns to the central office now 
established in the Department of Justice at 
Washington. A question is raised as to the 
feasibility of relying upon some 10,000 offi- 
cials to file reports directly at Washington 
and upon the Department to assimilate and 
tabulate the figures quickly and skilfully. It 
is suggested that all collections of statistics 
of this kind should be made by the states and 
that the federal government should establish 
registration areas where the judicial statis- 
tics are trustworthy, and should assemble the 
state figures from such areas. This is the 
plan follo:,ed as to vital statistics. Presum- 
ably in time the registration area would in- 
clude the whole United States. The returns 
to the federal government should be made 
to a central office and for this is suggested 
the Bureau of the Census, which is already 
collecting the returns from penal institutions, 
and which, moreover, has the _ statistical 
equipment and experience to deal with large 
mass statistics. In reply the police chiefs 
call attention, with a great deal of spirit, to 
the fact that the police departments are now 
actively co-operating with the Department of 
Justice with whom they are already on pleas- 
ant terms, and that it is doubtful, if not high- 
ly improbable, whether they will co-operate 
with any other department. They also urge 
the tabulation of crime statistics as a natural 
function of the Department of Justice. 


Figures Not Always Dependable 


The chief question concerning the trust- 
worthiness of the figures occurs as to the re- 
port of offenses known to the police. This 
is to be distinguished from the report of ar- 
rests which naturally tends to be the same as 
the report of prosecutions. Court records 
from, their nature may be expected to be 
reasonably accurate, but they show the of- 
fenses prosecuted. A much better picture of 
the crime situation is obviously given by re- 
ports of offenses known to the police through 
complaints or otherwise, if these can be con- 
sidered reliable. There is, however, grave 
question as to securing truly comparable 
figures of this sort from different places. 
Whether a complaint shall be recorded or not 
becomes at bottom a question of discretion on 
the part of the policeman on the beat and the 
sergeant at the desk. Many and diverse 
motives of the various officers involved in 
addition to the general one of showing few 
unsolved crimes may affect the result and 
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even where the figures are impartially gath- 
ered, the exercise of judgment in listing sus- 
pected crimes will vary greatly from place to 
place. The chiefs may even produce figures 
which count heavily against themselves. In 
one of their pamphlets they indicate only 
about sixteen and seventeen per cent of 
“actual offenses” as “cleared by arrest” in 
Wichita and Cleveland as against nearly 
thirty-six percent in Cincinnati and a per- 
centage of crimes solved in England running 
from 77 to 72 percent in 1912 and 1928 and 
in Canada and Scotland to 80 percent of all 
known. I am not convinced that the Canadi- 
an police are five times as effective as those 
from Kansas. The difference is too startling 
to carry conviction. 

Some of the details of their plan lend 
further color to these questions. I have not 
time to discuss all the problems raised by 
their uniform classification of crime which 
calls for classification of the offenses by the 
local chiefs. I will, however, refer to one 
matter which has a bearing on the figures I 
have just quoted. It is obvious that there are 
many crimes of a secret nature—sex offenses 
are an example — which will not be reported 
generally to the police. The chiefs’ plan ex- 
cluded all offenses thought to be of this class 
from the count of offenses known to the po- 
lice. This rather curiously weights the 
figures against the police for it gives undue 
prominence to the figures for burglary and 
breaking and entering, crimes which both in 
England and 4n this country are numerous 
and not easily detected. The English figures 
for offenses known to the police include all 
offenses. If their figures for, say, house- 
breaking alone were taken, a different picture 
would be presented, since in 1928 the prose- 
cutions for this crime were only 12 percent 
of the offenses. 

By the very fact of making this distinc- 
tion in crimes the American chiefs seem to 
be reading more into their figures than are 
really true. This is shown also by their 
column heading “Actual Offenses” and by 
their tables and graphs of monthly “crime 
trends.” They are not obtaining figures of 
actual crime and should not allow themselves 
or others to think so. They are getting only 
the number of complaints made, or offenses 
otherwise brought to the attention of the po- 
lice and not shown to be unfounded—a 
somewhat different thing. 

I think therefore that the chiefs have 
shown a zeal which is to be commended in 
tackling this difficult problem and that judi- 
cial councils may well give them any assist- 
ance possible. I venture the hope, too, that 


the chiefs themselves will endeavor to make 
their statistics increasingly more accurate and 
that they will take pains not to interpret them 
and not to lead others by the form in which 
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they are issued to interpret them in ways 
which are unjustified. Meanwhile the coun- 
cils, from the nature of their organization, 
will undoubtedly concentrate on court sta- 
tistics and will naturally collect them by 
states. It seems not unlikely that in the 
course of time a national assembling of such 
records may develop. Then it is probable 
that the complete statistical organization of 
the census bureau may be found necessary for 
the adequate handling of this great volume 
of figures. 


Possible to Seek Too Much 


I conclude with the suggestion that judicial 
councils in planning for the collection of 
court statistics should not begin in too am- 
bitious a way to collect all and many different 
kinds of figures. There is material of the 
greatest interest to the social scientist in the 
court records. These records are only now 
being discovered by scholars. But private in- 
vestigations in limited areas can and should 
be looked to for the development of this type 
of material, while the councils are solving the 
problem of handling mass statistics. If too 
much is attempted, no reliable results will 
be obtained. Thus in general we must look 
to the clerks of courts to supply our figures. 
Private investigations may cause a detailed 
examination of the files of every case, but 
this can hardly be expected of busy court of- 
ficers. In order that they may do the work 
set before them, and thus in order to insure 
accuracy, their reports must probably be lim- 
ited to what their general dockets show, 
rather than what might be disclosed by the 
individual files. Councils, too, should bear 
in mind that in general their function is not 
to secure social data as such, but only figures 
bearing upon the efficient working of the 
court. Important as is the more extensive 
information, it is not wise to cause the whole 
scheme to break down by its over-ambitious 
character. 


Even with this limited objective, the diffi- 
culties of classification and tabulation will be 
great. Expert assistance should be sought 
wherever possible. You will hear shortly 
of some of the problems which the Massa- 
chusetts council has faced in organizing a 
scheme for collecting criminal _ statistics. 
Problems of a similar nature and of just as 
serious a character will occur in connection 
with civil judicial statistics. The manner in 
which the Massachusetts council is learning 
of and solving the various technical questions 
involved affords a good example of proper 
method for other councils. 

I have, as I thought rather necessary, 
pointed out some of the problems, even some 
of the doubts which the collection of judicial 
Statistics raises. But I would not state my 
own views fairly if I left you with an entire- 





JUDICATURE SOCIETY 87 


ly pessimistic feeling. A study of legal proc- 
esses through mass statistics is fascinating 
and one has difficulty in restraining one’s en- 
thusiasm. There is even an intoxication about 
the work, for you so soon find that you are 
on the track of real information concerning 
matters at times only guessed at, at others 
not even suspected. The task is difficult and 
full of pitfalls, but it is most satisfying since 
it affords real light upon the actual operation 
of our judicial system. 


Discussion of Clark’s Address 


Professor Sunderland led the discussion of 
Dean Clark’s address, going into considerable 
detail as to the great difficulty of securing 
adequate information concerning the opera- 
tion of the courts (mainly as to civil busi- 
ness). The speaker, who spent a year in 
England studying its judicature, said that the 
English judicial statistics were often over- 
rated. 

“As a matter of fact the English have never 
gotten to the point of really giving concrete in- 
formation about the particular kind of litigation 
that is going on in the English courts. They 
limit their figures in such a way that I do not 
believe that they mean a great deal.” 

The speaker made his point by referring to 
various groupings of figures which embody 
no specific information, as, for instance, 
“writs” in the Chancery Division. A number 
of different kind of writs are here lumped 
together. In the King’s Bench Division totals 
are given of interlocutory proceedings, ap- 
pearances, subpoenas, third-party notices, and 
so forth, from which no information is ob- 
tainable concerning specific types of litiga- 
tion. The situation would be comparable if a 
bank collected statistics only on the number 
of loans made, the number in default, the 
number collected and the number charged off 
as loss. Nothing could be learned from the 
mere number of operations concerning the 
business condition of the bank. 

The difficulty of obtaining needed figures 
from clerks of court by the Michigan Judicial 
Council was told at length. The filing sys- 
tems are wrong, the clerks often give co- 
operation reluctantly and improperly and 
sometimes not at all. The work of the In- 
stitute of Law of Johns Hopkins University 
was dealt with. It involves the answering of 
hundreds of questions and expert investi- 
gators are needed to get results in the larger 
centers. Continuing, the speaker said: 

“We do not try cases in general. We try cer- 
tain kinds of cases, and I do not see how you can 
perfect your procedure unless you can classify 
the kinds of cases and find out how each kind 
is being handled, the problems connected with 
each kind of litigation, and the methods that 
might be employed to improve the procedure in 
each kind of litigation, and slowly, in that w: y, 


work out an improved method of general admin- 
istration of justice.” 
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Judge Ruppenthal said that the data ac- 
quired by the Kansas Judicial Council greatly 
exceeded the amount published in its reports 
and that it was hoped to tabulate, publish and 
utilize eventually a great mass of information 
obtained through court clerks. He doubted 
whether it would be practical to require at- 
torneys to endorse their papers so as to afford 
information as to the precise nature of every 
case. Clerks, he added, have a valid excuse 
in some instances because the questions sub- 
mitted to them are not fully intelligible. 

Hon. John T. Simms 

Judge John T. Simms, of West Virginia, 
said that he thought a matter of early con- 
sideration should be the opportunity for a 
better operation of the system of justice. On 
assuming his office he had called the bar for 
consultation and rules had been adopted for 
the expeditious handling of the court’s busi- 
ness. 

“The result was that we did keep a clean 
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docket. It meant hard work, but when the bar 
and the prosecutor understood that it was the 
policy of the court to try cases expeditiously and 
efficiently, we did it. At times we held night 
sessions of that court. I recall that vear holding 
night sessions as long as three weeks at a time 
in addition to our day’s work, because the dockets 
were heavy.” 

That the work was done carefully as well 
as expeditiously was shown by the fact that 
the judge of that court was not reversed in 
a single case in four years. The conclusion 
was drawn that before adequate statistics are 
obtainable a great reform may be accom- 
plished by stimulating the personnel of the 
judicial department to achieve greater effi- 
ciency and that the judicial councils here 
have a present field of effort. 

Mr. George S. Tarbell, of New York, 
wanted to know whether it was intended to 
have statistics concerning the unofficial activi- 
ties of judges which detract from their effi- 
ciency. 





Creating a Plan for Criminal Court Statistics 


By Pror. Sam Bass Warner, of Harvard Law School 


You have all been supplied with a pamphlet 
entitled “Sample State Statistical Report.” 
That plan for criminal court statistics is still 
tentative and is being devised for the National 
Commission on Law Observance and Enforce- 
ment and the Judicial Council of Massachu- 
setts. Your criticisms of it are earnestly 
desired to the end that it may become good 
enough to be used as a model by any Judicial 
Council that is desirous of improving the 
criminal court statistics of its state. 

Before any plan for criminal court statistics 
can be devised, a number of basic problems 
must be faced and decided, since the desir- 
ability of the completed plan will depend 
largely upon the correctness of the solutions 
of these problems. This paper will present 
five such problems together with the solutions 
reached in devising the statistical plan set 
forth in the “Sample State Statistical Report.” 

1. Scope of Criminal Court Statistics 

The first of these five problems is whether 
criminal court statistics shall attempt to cover 
all worth-while information concerning each 
case passing through the courts. An investi- 
gation is now being conducted by Dean Clark 
of the Yale Law School which aims to col- 
lect all such information. 

An examination of the elaborate informa- 
tion blanks which are being used by this sur- 
vey makes it very apparent why Dean Clark 
believes that state judicial statistics should 
not aim to collect all the information con- 
cerning each case which this survey is seek- 
ing, but should be limited to a relatively small 
number of fundamental matters. It would 
take a clerk at least half an hour to locate 
and copy off all the information required by 


this survey concerning a single case. Thus 
expense alone places a limit on the scope 
of mass statistics. Further Dean Clark’s sur- 
vey is resorting to the sampling process, be- 
cause there is much information which it is 
worth while to collect for a few cases but 
not for every case. , 

The answer to our first problem is, there- 
fore, that criminal court statistics cannot 
cover all important facts concerning each case 
passing through the courts. Worthwhile 
facts have to be divided into two groups. 
The first, and much the smaller group, con- 
sists of information to be gathered annually 
as part of a state or national system of crim- 
inal court statistics; and the second, and much 
larger group, includes matters to be inquired 
into only piecemeal and periodically, as some 
judicial council or other body interested in 
the administration of criminal justice makes 
a special study of the subject to which they 
relate. 

This limitation of the scope of criminal 
court statistics carries with it a limitation of 
their function. As so limited they can perform 
the two very valuable services of indicating 
trends and suggesting topics needing further 
investigation. But to secure the detailed and 
intimate knowledge necessary to determine 
why a certain cog in the judicial machine is 
working well or ill, one must rely not on mass 
statistics, but on intensive special inquiries. 

2. The Unit in Criminal Court Statistics 

The second problem is what the statistics 
will record. Are they to show: the number 
of cases handled, the number of offenses for 
which prosecutions are brought, or the num- 
ber of defendants proceeded against? The 
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significance of the statistics will vary greatly 
depending upon which of these units is used. 


Unless it is made clear to the clerks furnish- 
ing the information upon which the statistics 
are based, exactly what unit is to be used, 
one clerk is likely to report one way and an- 
other another, and in addition the same clerk 
may report differently in different types of 
cases. Suppose, for example, that five men 
have been tried jointly on an indictment 
charging eight different burglaries. One 
clerk may report the affair.once on the ground 
that there has been but one trial; another, 
five times, because five defendants have been 
brought to trial; a third, eight times because 
eight burglaries are involved; and perhaps a 
fourth, forty times, since five different indi- 
viduals have been tried for eight different 
offenses. Since such great variations in the 
statistics are possible depending upon the unit 
used, it is extremely important to select some 
unit and make it clear both to the compiler 
and the users of the statistics just what that 
unit is. 

There is no uniformity among statistics re- 
ports as to the unit used. English judicial 
statistics are based on defendants proceeded 
against and Canadian upon offenses prose- 
cuted. Massachusetts statistics purport to be 
based on defendants, but because of the lack 
of proper instructions to the clerks compiling 
the figures they are not actually based on 
any definite unit. The statistical reports of 
the attorney-general of the United States, 
like those of many states, are silent as to the 
unit used. It is to be feared that, like the 
Massachusetts statistics, they are based on a 
variable unit. 


Something can be said in favor cf using 
each of the three units: the proceeding, the 
offense and the defendant. The least desir- 
able of these three units is undoubtedly the 
proceeding. It is not useful as a measure of the 
amount of crime, the number of defendants 
prosecuted, or the volume of work performed 
by the courts. It is undoubtedly true that be- 
cause of the practice in many jurisdictions of 
combining in one indictment charges against 
several individuals and for several differen: 
offenses, neither the number of offenses nor 
the number of defendants may constitute an 
accurate measure of the business of the courts. 
It is not usually true that it takes as much 
time and effort of prosecutors, juries and 
judges to dispose of the cases of four de- 
fendants indicted jointly as it would if they 
were indicated separately. Neither is it true 
that where one defendant is charged in sep- 
arate counts of one indictment with ten lar- 


cenies, that case requires as much time and. 


attention as ten separate larceny cases. But 
on the other hand, it is not true either that 
an addition to the number of defendants or 
offenses adds nothing to the time and labor 


involved in the case. The fact is that no 
one of the three units is able to serve as an 
accurate measure of the work of the criminal 
courts. To measure that accurately all three 
are needed. One needs to know the number 
of trials, the number of defendants tried and 
the number of charges prosecuted. 


If the proceeding is ruled out as the unit 
of criminal court statistics, that leaves the 
offense and the defendant as the remaining 
candidates. The argument in favor of 
following the Canadian practice and basing 
statistics on offenses prosecuted is that judi- 
cial statistics will be a better index of the 
amount and varieties of crime, if they are 
based on the number of offenses prosecuted 
rather than on the number of proceedings or 
of defendants. On the other hand, the prac- 
tice of charging defendants with more than 
one crime is by no means uniform either in 
different parts of the country or with regard 
to different offenses. Thus judicial statistics 
based on offenses are likely to convey a false 
impression of accuracy as an index of crime. 
They report accurately merely the number of 
offenses prosecuted, a fact, which is not in 
itself of much importance and is not capable 
of correlation with population or other groups 
of statistics. Further, the employment of such 
a unit would give a weird impression of the 
administration of criminal justice. Suppose, 
for example, that a defendant is charged with 
ten larcenies and convicted of one. When 
that occurs the ends of justice are usually 
best served by dismissing the other nine 
charges. If the person charged is the basis 
of criminal statistics the efficiency of the legal 
machinery seems to be excellent: one defend- 
ant has been charged and one convicted. But 
if the basis is the offense, it appears that ten 
offenses have been prosecuted; nine unsuc- 
cessfully. The disadvantage of using the 
offense as a basis of judicial statistics seems, 
therefore, to outweigh the advantages. 

Criminal statistics based on the number of de- 
fendants, though not so good an index of crime 
as statistics based on offenses, are of equal, 
if not greater, social significance. The em- 
phasis in criminology is shifting from the 
offense to the offender. It is, therefore, very 
desirable to have criminal statistics show the 
number of individuals prosecuted, convicted, 
etc., during a given period, say, a year. At- 
tempts to design statistics so as to show these 
facts have to overcome two difficulties: 

a. The problem of what to do when a de- 
fendant is charged in one proceeding with 
more. than one offense. 

b. The problem of how to prevent count- 
ing a defendant twice when he is prosecuted 
on two different occasions during the year. 

The first problem can be solved by record- 
ing the case of a defendant charged with sev- 
eral offenses under the head of only one of 
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these offenses, preferably the offense the 
prosecution for which is carried the furthest, 
or, if the defendant is sentenced for several 
offenses, the more serious. 

The second problem is incapable of solution 
as our courts and court records are at present 
organized. There is no practical way in 
which a clerk in making up his statistical 
report can eliminate the cases of defendants 
previously prosecuted during the year. This 
difficulty affects the figures of different of- 
fenses in varying degrees. It is, of course, 
possible that a defendant might be prosecuted 
for two different murders during a year or 
twice for the same murder, but such cases 
are too rare to seriously affect the statistics. 
However, as to minor offenses, such as drunk- 
enness and violation of motor vehicle and 
traffic laws, it is quite common for the same 
defendant to be prosecuted several times dur- 
ing a year. ‘Thus it is impossible at present 
t® sO arrange criminal statistics that they 
will show accurately the number of defend- 
ants prosecuted during the year. 

No one of the three units suggested is, then 
wholly satisfactory as a basis of criminal sta- 
tistics. It would undoubtedly be desirable to 
have three sets of criminal statistics, one 
based on each unit, but the difficulty and ex- 
pense involved in such an undertaking rules 
it out as impracticable. Eventually the 
methods of identification of offenders and of 
record-keeping may advance to the point 
where the third unit, the individual, can be 
used. But in the meantime probably the best 
that can be done is to use as the unit a com 
bination of the second and third units: that 
is to record each prosecution brought against 
each individual. Thus one prosecution against 
five people would be recorded five times, as 
would also five separate prosecutions against 
one individual; but a single prosecution charg- 
ing one individual with five separate offenses 
would be recorded only once. This is the 
solution recommended by the Bureau of the 
Census and now used with a slight variation 
in England. 


3. Cases on which Statistics are Based 


The third question for consideration, is 
whether criminal court statistics should be 
based upon all the cases in the court during 
the year or only upon the cases completely 
disposed of during the year. The more usual 
practice in this country is to base the sta- 
tistics on all the cases in the court during 
the year, while English and Canadian statis- 
tics deal only with completed cases. If a 
case has not been completely disposed of dur- 
ing the year, it is, in England and Canada, 
omitted from the statistical tables and left for 
inclusion during the year in which it is finally 
determined. The exclusion from criminal 


statistics of all pending cases is of great as- 
sistance to the clerk who is collecting the 
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figures. As fast as cases are disposed of they 
can be taken out of the docket of pending 
cases and placed in a docket of closed cases 
which the clerk can work over at his leisure. 
At the end of the statistical year, he has no 
mass of pending cases to examine for his 
statistical report. He is not faced with the 
difficult problem of taking statistical material 
off of a docket that is in use and on which 
the entries are being changed during the 
period in which statistical information is be- 
ing compiled. Further, the clerk is not placed 
in the embarrassing position of sending in 
figures that do not tally from year to year. 
Suppose, for example, that on the last day o1 
1929 two robbery cases are pending, but that 
during 1930 the defendants are convicted o1 
larceny. Under the usual system of entering 
the case only under the offense for which 
the defendant is convicted, it appears at the 
end of 1930 that two larceny cases were pend- 
ing at the beginning of the year for which 
convictions were had during the year. But 
the returns of 1929 showed two robbery cases 
pending at the end of that year. Thus the 
number of cases pending at the end of one 
year is likely not to tally with the number 
pending at the beginning of the next year; 
a seeming absurdity. This difficulty can be 
overcome, but only by using a complicated 
system of double entries, such as that recom 
mended by the Bureau of the Census. 

The English and Canadian practice of deal- 
ing only with cases disposed of during the 
year is undoubtedly sufficient for courts that 
are only slightly in arrears in their criminal 
cases. But in this country, where rapid 
changes in the amount of criminal business 
due to increases in population, changes in 
laws, etc., are the rule rather than the ex- 
ception, it would seem undesirable to ignore 
pending cases. 

The simplest method of handling the prob- 
lem of pending cases is to base court statistics 
on cases disposed of during the year and then 
to add a column entitled “Cases pending at 
end of year.” This is the Ohio method and 
that used in the “Sample State Statistical Re- 
port.” The method employed in the statistics 
of the lower courts of Massachusetts is sim- 
ilar except that it shows the number of cases 
pending at the beginning rather than at the 
end of the year. Neither method throws any 
considerable additional burden upon the 
clerks. However, the Ohio method is superior 
to that of Massachusetts, because it brings 
the statistics more up to date. Since it usu- 
ally takes about a year to compile and publish 
a state statistical report, the Massachusetts 
method means that the information given to 
the public concerning congestion in criminal 
cases is at least two years behind the times. 
This necessarily greatly reduces the value of 
wr statistics as the basis of measures of re- 
lief. 
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This plan, that of basing criminal court sta- 
tistics on completed cases and then adding a 
column of cases pending at the end of the 
year, is recommended because it gives a fairly 
complete picture of the work of a criminal 
court during the year and is infinitely simpler 
and cheaper to operate than any adequate 
method of making criminal court statistics 
cover all the cases in the courts during the 
year. But if, in spite of the amount of labor 
involved, one desires to obtain a picture of 
the work of the criminal courts that is certain 
to reflect immediately and accurately all un- 
usual conditions, the way to do it is to use 
the complicated statistical tables recommended 
by the Bureau of the Census. 


4. Dispositions to be included in the Tables 


Having at least tentatively decided that the 
unit in criminal court statistics is to be the 
defendant, and that the statistics are to deal 
only with defendants whose cases are com- 
pletely disposed of, the next problem is what 
dispositions the statistics should show. In the 
pamphlet “Sample State Statistical Report” 
you will find the list of dispositions tentatively 
selected. 

The great difficulty in determining upon a 
list of dispositions of defendants is not that 
of what to include, but of what to exclude. 
Obviously any of you would like to have a 
longer list of dispositions than that shown in 
the “Sample State Statistical Report.” The 
reason the list is limited to ten headings is 
that a longer list cannot be put across the 
top of an ordinary printed page, even if one 
employs the microscopic type used in the re- 
ports of the Bureau of the Census. If more 
normal sized type is used even this short list 
of dispositions must be printed down the side 
rather than across the top of the page. Thus 
the exigencies of printing prevent an ex- 
pansion of the number of dispositions in crim 
inal court statistics much beyond ten. 

No argument need be adduced for using one 
of the ten columns for the total number of 
defendants prosecuted, for nothing is more 
exasperating than an _ untotaled statistical 
table. 

The second column, that of defendants dis- 
posed of without trial or conviction, is a 
veritable hodge-podge and contains such di- 
verse items as defendants no-billed by the 
grand jury, dismissed nol-prossed and placed 
on file. If the cost of tabulation, collection 
and publication of statistics were no item, it 
would undoubtedly be desirable to show each 
one of these dispositions separately instead of 
lumping them all together in mass statistics 
and leaving their segregation to special 
studies. However, the loss occasioned by 
lumping together these various methods of 
disposition without trial or conviction, is not 
so great as would at first appear. The dif- 
ferent methods are often merely tentative and 


are not in themselves significant. One dis- 
trict attorney will nol-pros cases of defendants 
he does not want to try, another will place 
them on file, a third will have the court dis- 
miss them, while a fourth will see that the 
grand jury does not return an indictment. 
The significant thing is that a large propor- 
tion of the defendants prosecuted are dis- 
posed of without either pleading guilty o1 
standing trial, not the method by which this 
disposition is brought about. 

After a column for cases bound over (this 
of course applies only to the lower courts), 
the next three headings are designed to dis- 
tinguish defendants convicted on the plea of 
guilty from those tried, and to show for those 
tried whether they were convicted or acquit- 
ted. Criminal statistics almost always show 
the number of defendants acquitted, but they 
usually do not differentiate between defend- 
ants convicted on plea of guilty and those 
convicted after a trial. This distinction is, 
however, very important. Without it, the 
statistics do not show the number of de- 
fendants tried and so furnish little indication 
of the work of the court. 

In jurisdictions in which a defendant may 
waive trial by jury and elect trial by court. 
it is important for the statistics to show 
whether the defendant elected to be tried by 
the court so as to form a basis for compari- 
sons between the results of the two methods 
of trial. Thus in such jurisdictions there 
should be five instead of three headings for 
the determination of guilt or innocence: 

a. Defendants convicted on plea of guilty. 

b. Defendants tried by jury: verdict 

1. Guilty. 
2. Not guilty. 
c. Defendants tried by court; found 
1. Guilty. 
2. Not guilty. 

In some jurisdictions the practice of releas- 
ing convicted defendants without sentence on 
plea of guilty may be so rare as to lead one 
to wonder why there is included the heading 
“Convicted defendants released without sen- 
tence or probation.” But in other jurisdic- 
tions, as for example in the inferior courts of 
Massachusetts in 1928, as many as a quarter 
of the convicted defendants were so released. 
In view of the variations in the practice of 
releasing convicted defendants not only from 
jurisdiction to jurisdiction, but from time to 
time in the same jurisdiction it is important 
to include this heading. Besides, without this 
column, the total of the other columns of dis- 
positions will not equal the column for total 
defendants prosecuted. 

The three next headings, probation, fine and 
imprisonment, cover the three usual ways of 
disposing of convicted defendants. Imprison- 
ment includes, of course, both fine and im 
prisonment, while under probation are placed 
all cases of defendants subjected to that treat- 








ment whether or not they are also required to 
pay a fine or are given a suspended sentence 
to imprisonment. Two more headings are 
required to include sentences appealed from 
the lower courts, which are not contained in 
any of the other columns, and the cases pend- 
ing at the end of the year. 


5. Form of Statistical Tables 


There are three ways in which. it is desir- 
able for criminal court statistics to list de- 
fendants coming before the courts: by offense, 
by disposition and by court. It is, of course, 
important to know how the cases coming be- 
fore the courts are disposed of, but very few 
deductions can be made from the way in 
which cases are handled, unless one knows 
also the offenses with which the defendants 
were charged. Further, people often want to 
compare the amount of business, nature of 
charges and kinds of dispositions made in one 
county with those in another. The only way 
that the relationship between courts, offenses 
and dispositions can be accurately shown is 
by a three-way table, that is, a table giving 
defendants by courts, by offenses and by dis- 
positions. 

A three-way table is often used in statis- 
tical reports, being employed, for example, to 
show the criminal court statistics of the Fed- 
eral Government, Canada and Ohio. An il- 
lustration will make clear the fallacy of com- 
paring dispositions in the absence of such a 
table. 

Suppose, for example, that the only statis- 
tical table printed is one showing dispositions 
by courts and that this table discloses the 
fact that in Court A the proportion of con- 
victions is twice as great as in Court B. Some 
people may rush to the conclusion that crim- 
inals are being prosecuted much more suc- 
cessfully in Court A. These same people 
may not, however, be so sure of their con- 
clusions if the fact is that the business of 
court A consists far more of drunkenness, 
violations of motor vehicle laws and other 
offenses in which a very high proportion of 
pleas of guilty are to be expected than that 
of Court B. In short, to make a true com- 
parison between the work of two courts it 
is necessary to know the kinds of cases they 
handle, as well as the way in which they dis- 
pose of their cases. 

Suppose, then, that in addition to a table 
showing dispositions by courts, .here is a 
table showing offenses by courts. That is the 
situation in Massachusetts today. Even with 
the additional information supplied by this 
table one must be very cautious about drawing 
conclusions from the supposed fact that there 
are twice as many convictions in Court A as 
in Court B. It may be that in Court A em- 
phasis is being placed on numerous and easy 
drunkenness and violation of motor vehicle 
law cases, but that few convictions are being 
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secured in the far less numerous but more 
difficult cases of prosecutions for serious 
felonies, while in Court B the reverse is true. 
Of course, nothing but a thorough special 
study of Court A and Court B will completely 
explain reasons and significance of different 
results in the two courts, but not even the 
more obvious facts can be elicited without a 
three-way table. 

The objection to a three-way table is, of 
course, the amount of space it takes to print 
it and hence the cost involved. An adequate 
three-way table requires from ten to fifteen 
times as much space as a single table. 

The problem of the form of the statistical 
tables is thus closely bound up with the num- 
ber of dispositions to be used in the tables 
and the length of the lists of offenses and 
courts. This report has already recommended 
a short list of dispositions. Short lists of 
offenses and courts are also recommended. 
It is undoubtedly better to use a three-way 
table and short lists of dispositions, offenses 
and courts than it is to list separately every 
possible disposition, offense and inferior court 
and use one or two-way tables. The pamph- 
let “Sample State Statistical Report” illus- 
trates how these lists may be shortened and 
used in a three-way table. There are 77 in- 
ferior criminal courts in Massachusetts. Of- 
ficial judicial statistics of Massachusetts show 
dispositions separately for each of these 
courts. In the sample these courts are 
grouped by counties, thus reducing the length 
of the three-way table by over three-fourths. 
Further there are in the Massachusetts stat- 
utes several hundred separate offenses. In 
the sample, the number of offenses has been 
reduced to 33. 

The proper length of a list of offenses will 
differ from state to state, because both the 
laws and the frequency with which different 
offenses are prosecuted vary from state to 
state. Comparability between states does not 
require that all states use similar lists of 
offenses. If each state will start with the list 
of offenses used by the federal Bureau of the 
Census and expand it to meet its own needs, 
then any person desiring to compare the sta- 
tistics of one state with those of another or 
of the Federal Government, needs only to 
— such a state list to the shorter census 
ist. 

Whether or not you agree with the solu- 
tions of these five problems that have just been 
offered, you undoubtedly agree that it is im- 
portant to solve them. The bad name which 
criminal statistics have acquired in this coun- 
try is not due wholly to the reckless and 
ignorant way they have been quoted and in- 
terpreted. It is due in a large measure to 
the lack of care and skill on part of the com- 
pilers of these statistics. Clerks of courts 


have been asked to make returns on forms 
that did not contain sufficient instructions. 
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Statistical reports have been gotten out with- 
out any explanation of the nature of the 
figures or of their significance. 


All judicial councils and other bodies re- 
sponsible for the collection and compilation 
of criminal court statistics should bear in mind 
that the public is sure to use any statistics 
furnished by federal or state governments. 
Such statistics form the basis of public opinion 
and of legislation. Far better publish no 
statistics than mislead the public by incorrect 
statistics. Let your motto be: “Correct sta- 
tistics or none at all.” 


Discussion of Warner’s Paper 


In discussing Professor Warner’s paper Mr. 
Frank W. Grinnell, who has been secretary 
of the Massachusetts Judicial Council from 
its inception, gave specific instances of very 
valuable information gained from figures ob- 
tained through court clerks throwing light on 
the results of jury trial in specific categories 
of cases. He felt that the matter of cost of 
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litigation could be at least roughly ascertained 
and that the public was entitled to it and it 
would interest litigants. 

Judge Shapiro of Connecticut, a leader in 
the judicial council movement in his state, 
said that he thought that councils should not 
devote all of their time or energy to securing 
statistics, but hoped that the work of the 
Johns Hopkins Institute would eventually 
point the way to a practical solution of this 
difficult problem. 

Afternoon Session 

The chairman of the Judicial Section, Jus- 
tice Frederick E. Crane, of the New York 
Court of Appeals, presided over the joint 
meeting in the afternoon, introducing first 
Justice James W. McClendon of the Texas 
Judicial Council, who explained that the topic, 
Results of the Work of Judicial Councils, had 
been divided between himself and Judge 
Ruppenthal. He would first deal with the 
history, purpose, trend and effects of the 
movement in general. 





A Review of the Judicial Council Movement 
By Justice James W. McCtenpon, Acting Chairman of the Texas Judicial Council 


The rapid development of the judicial coun- 
cil movement in the past seven years is prob- 
ably the most striking phenomenon in recent 
American judicial reform activity. The 
movement evolved out of an ever-widening 
criticism of the functioning of American 
courts and a growing demand for the ap- 
plication of modern scientific methods to the 
study and improvement of the administration 
of justice. 

The critics of our system have not been 
confined to the laity, but include many of our 
most eminent jurists, law writers, law teach- 
ers and practitioners. In 1906 Dean Pound 
read before the American Bar Association at 
Minneapolis a paper entitled “The Causes for 
Popular Dissatisfaction with the Administra- 
tion of Justice,” in which he contrasted the 
English and American systems, quite disparag- 
ingly to the latter. This paper brought forth 
a heated debate upon the floor of the Asso- 
ciation, and evoked criticism both favorable 
and unfavorable, within and without the legal 
profession. The paper was no doubt largely 
instrumental in exciting interest in the Eng- 
lish system, and the subsequent years have 
brought forth first-hand study of, and reports 
and papers upon, that system by a number of 
eminent American jurists, law writers, and 
investigators representing various American 
judicial reform organizations. 

In broad outline the notable features of the 
English System in its civil aspects may be 
tabulated as follows: 

1. A unified court organization, under 
which all the principal courts of the realm 
are merged into one general court of judi- 


cature, with a directing executive head as re- 
gards administration features. 

2. A rules committee which is a mixed 
body of judges and lawyers (the former pre- 
dominating) charged with the duty of formu- 
lating and promulgating the procedural rules 
for all the courts. 

3. Judicial control of litigation from its 
inception to its termination, under which 
every contested case is referred to a master, 
referee or registrar who, through informal 
conferences with the attorneys and by means 
of various special devices, ascertains and di- 
rects the formulation of the really contested 
issues of fact and law and eliminates, in ad- 
vance of placing the cause on the judge’s trial 
docket the non-essential and non-contested 
issues which consume so much time of the 
trial judges, and add so much to the bulk 
of appeal records in most of our American 
courts. 


4. A thorough system of judicial statistics 
showing how the courts are in fact dispatch- 
ing litigation; reports of which are published 
at frequent intervals. 

The systems generally in vogue in Ameri- 
can states present the following markedly 
contrasting features: 

1. A number of independent judicial 
tribunals, with no controlling or directing ad- 
ministrative head. 

2. Procedural rules prescribed by legis- 
lative act. 

3. Control over and direction of the course 
of litigation exercised very largely by the at- 
torneys in the case. 
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4. Very meager and inadequate judicial 
statistics. 

The contrast between the two systems most 
fundamental in character lies in the fact that 
in the English responsibility for the func- 
tioning of the judicial machinery is laid upon 
those charged with the duty of operating that 
machinery, and ample means for meeting this 
responsibility are provided; whereas in the 
American system this responsibility is divided 
among the legislature, the attorneys and the 
judges. 

The logic of placing upon the courts the 
responsibility for their own functioning, and 
investing them with the power and providing 
them with the means to meet this responsibil- 
ity would seem quite patent. The American 
Judicature Society, as one of its initial tasks, 
worked out a number of model bills, designed 
to bring about this result through a unified 
court organization, with administrative direc- 
tion, and the creation of a body patterned in 
a measure after the English rules committee, 
invested with the rule-making power, and 
charged generally with the duty of a continu- 
ous study of judicial administrative prob- 
lems. This body was designated the judicial 
council. 

The unified court system has made sub- 
stantial progress in some of the metropolitan 
courts, but so far has not been incorporated 
into the general judicial organization of any 
state. The judicial council, on the other 
hand, in one form or another has met with 
marked favor, and seems destined to a per- 
manent place in the American judicial system. 

While bodies somewhat of this nature were 
created in Wisconsin in 1913, and in New 
Jersey in 1915, it was not until the final re- 
port of the Massachusetts Judicature Com- 
mission in 1921, recommending the creation 
of a judicial council in that state, that the 
movement gained substantial impetus. The 
following excerpts from this report cannot 
be too often quoted: 

“The courts of Massachusetts have developed 
hitherto as separate organizations having very 
little relation to each other. There has never 
been any central body of a permanent character 
for the accumulation of information and the con- 
sideration and discussion of questions of organ- 
ization, practice and procedure bearing on the 
subject of judicial administration.” 

“We are not unmindful that from time to time 
commissions or special committees have been ap- 
pointed to consider the judicial system or parts 
of it. The reports of these commissions and 
committees are valuable, but unfortunately copies 
of the most of them are very scarce. Many of 
the recommendations thus made have been adopt- 
ed by the legislature. From time to time, also, 
committees of judges have revised the rules of 
various courts. The judges of probate courts 
have for some time held regular meetings for the 
exchange of ideas and the development of greater 
uniformity in practice. Some years ago an asso- 
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ciation of justices of the district courts was 
formed for similar purposes, and it has from time 
to time published valuable reports in regard to 
various matters, and useful legislation has re- 
sulted.” 

“The bar associations and committees of such 
associations have also made studies and recom- 
mendations to the bar, the courts and Jegislature, 
and some of these recommendations have been 
adopted.” 

“The legislative committees on the judiciary 
and on legal affairs are in constant session every 
year hearing petitions for legislation of every 
variety relative to the courts, submitted mainly 
by individuals. Some of these suggestions have 
been carefully prepared and thought out, while 
many of them have not. These committees ren- 
der good service to the Commonwealth in deal- 
ing with such proposals. Both of these com- 
mittees, however, are overburdened with the 
many petitions for legislation presented to them 
every year, in addition to the work of the indi- 
vidual members in other connections.” 

“It is not a good business arrangement for the 
Commonwealth to leave the study of the judicial 
system and the formulation of suggestions for 
its development almost entirely to the casual in- 
terest and initiative of individuals. The interest 
of the people for whose benefit the courts exist, 
calls for some central clearing house of informa- 
tion and ideas which will focus attention upon 
the existing system and encourage suggestions 
for its improvements.” 

Chief Justice Taft Heads Movement 


The following year, upon the recommenda- 
tion of Chief Justice Taft, the Congress cre- 
ated the conference of senior circuit judges; 
and thereafter in rapid succession judicial 
councils were created in the following states: 
In Oregon and Ohio in 1923; in Massachusetts 
and Maryland in 1924; in Washington and 
North Carolina in 1925; in California and 
North Dakota in 1926; in Kansas, Rhode 
Island and Connecticut in 1927; in Virginia 
and Kentucky in 1928; and in Texas, Michi- 
gan, Illinois, Pennsylvania and Idaho in 1929. 
Thus all twenty states and the national gov- 
ernment have created judicial councils or 
bodies of similar nature and purpose. While 
in many details of organization and person- 
nel these bodies present a variety of differ- 
ences, in the main they all have a common 
purpose, the continuous study of the judicial 
system and its functioning, the gathering of 
pertinent judicial data, and the recommenda- 
tion of changes designed to effect improve- 
ment in judicial administration. 


_It is not within the scope of this paper ‘to 
give even in general outline the accomplish- 
ments of the several councils. That phase 


of the subject will be handled by Judge Rup- 
penthal. 


Speaking quite generally, however, it may be 
said that considering the short time since 
their creation, most of the councils have 
functioned well, and some of them, notably 
those of Massachusetts and California, have 
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made admirable progress. Each council has 
realized the primary importance of accurate 
data concerning the functioning of the courts 
in its jurisdiction and therefore an_ initial 
labor of each council has been a survey of 
the judicial business of the state. Aside from 
these surveys the labors of the several coun- 
cils have taken a wide range, covering vir- 
tually the entire field of judicial administra- 
tion; and while as a rule the recommenda- 
tions of the councils with reference to changes 
in court organization and procedural rules 
have been conservative, considerable progress 
has been made in evaluating the problem of 
judicial administration and in laying broad 
foundations for constructive work in the 
future. Practically all of the councils file 
printed annual reports, which contain the 
judicial statistics gathered, details of the coun- 
cils’ labors and their recommendations, which 
latter are usually in the form of drafted bills 
where legislation is required. These reports 
have now gained considerable volume, and 
they present a wealth of valuable information 
upon many phases of judicial administration. 
Judge Ruppenthal’s review of these reports 
constitutes an important contribution to judi- 
cial reform literature.’ 

As early as 1928 the need for a central or- 
ganization or conference composed of repre- 
sentatives of the several councils began to be 
felt. Up to that time the American Judicature 
Society, the chief proponent of the move- 
ment, was the main source of dissemination 
of information regarding the creation, organ- 
ization and actual workings of the several 
councils. And while the Society had been 
very effective in this service, it was felt that 
much might be accomplished through ex- 
change of views and experiences and dis- 
cussions of problems in a national gathering 
of judicial council representatives. At the 
time this thought-began to take form the im- 
petus which the council movement has gained 
brought it prominently to the attention of the 
officials of the American Bar Association and 
in the spring of 1929 a plan was worked out 
which contemplated a gathering of repre- 
sentatives from the several councils at the 
October, 1929, meeting of the American Bar 
Association at Memphis. A large part of the 
program of the conference of Bar Delegates 
was set aside for brief reports from the sev- 
eral council delegates and consideration of 
the judicial council movement. Coincident 
with the invitation which the American Bar 
Association extended to the several councils 
to send representatives to the Memphis meet- 
ing, Judge Hollzer, of the California Council, 
whose extended and effective labors upon that 
body have attracted nation-wide attention in 
judicial council circles, addressed a com- 


1See the work done by Judicial Councils, J. 
Am. Jud. Soc., Vol. XIV, Nos. 1 and 2. 


munication to each council, suggesting that 
the representatives sent to Memphis hold a 
separate meeting for the purpose of consider- 
ing the advisibility of organizing a national 
conference of judicial council delegates. Both 
the invitation of the Bar Association and the 
suggestion of Judge Hollzer met with hearty 
approbation. Nearly all the councils sent 
delegates to Memphis. The reports and ex- 
change of views of the several delegates were 
very instructive; and the separate meeting of 
the delegates resulted in the creation of a 
committee on organization of a national con- 
ference composed of Judge Hollzer as chair- 
man, Judge Ruppenthal of the Kansas council 
as secretary, Professor Sunderland of the 
Michigan ceuncil, Dean Clark of the Con- 
necticut council, Mr. Green of the Massa- 
chusetts council, and the writer, of the Texas 
council. This committee formulated a plan 
of national organization and arranged a pro- 
gram for its first annual meeting, which, 
through courtesy of the American Bar Asso- 
ciation, was held this morning at this hotel. 
The national conference now appears to be 
safely launched. 


The Paramount Problem 


The modern scientific method above ad- 
verted to which is generally applied in most 
fields of human endeavor, involves three 
processes: 

1. An exhaustive compilation of pertinent 
facts. 

2. An accurate and thorough measuring, 
analysis and evaluation of those facts. 

3. Devising and testing out by laboratory 
experimentation expedients and methods sug- 
gested by the results of the first two processes. 

All of these processes must necessarily be 
conducted by experts, meaning thereby, men 
of learning, ability, training and practical ex- 
perience in the particular field involved. An 
exchange of views by the several members of 
the National Organization Committee revealed 
a unanimity of opinion in one regard, namely, 
that experience of the several councils in at- 
tempting to apply the scientific method to 
judicial administrative improvement had 
demonstrated that the paramount problem of 
the councils was one of judicial statistics— 
to ascertain the character of data requisite 
to their needs, and to formulate feasible 
methods of obtaining such data. As very 
ably and pointedly put by Judge Hollzer: 

“The organization of the courts, their manage- 
ment and direction, the machinery provided for 
their operation, the extent to which on the one 
hand, they are aided, and on the other hand, 
hampered, by the procedure under which they 
function — these are some of the major problems 
confronting judicial councils. Expressed more 


concretely, what we need to know is: What are 

the courts doing and how are they doing it? 
“The Judicial Council movement is yet in its 

infancy. 


Those of us who are members of such 
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councils are largely engaged in experimenting — 
trying to find out what we ought to do, and what 
is the best way of attacking our task. The ap- 
plication of principles and methods of scientific 
research to this field of endeavor is but little 
understood. 

“The necessity of ascertaining the facts re- 
specting the condition of the courts is recognized. 
The difficulty, however, lies in determining what 
kind of statistics should be obtained in order to 
supply this information.” 


In accordance with this view the program 
arranged for this initial meeting of the Na- 
tional Conference which was held this morn- 
ing, was devoted almost entirely to papers 
and discussions on the various phases of the 
subject of judicial statistics. 


One other topic should be noted in a re- 
view of the judicial council movement. In 
1928 the Johns Hopkins University established 
an Institute for the study of law, the ob- 
jective being to apply to the law as “an in- 
strument of social control” the same char- 
acter of scientific research which that great 
University had so effectively employed in the 
medical field. As stated in the literature sent 
out by the Institute, its 


“purpose was not to create a law school in the 
usual sense of the word, but to bring together a 
body of men, competent and equipped for re- 
search in law, to study laws in operation, and to 
determine by investigation and study their effect 
upon our social structure and the individuals who 
comprise it. It was the matured thought of the 
Board of Trustees of the Johns Hopkins Uni- 
versity that the need existed for at least one in- 
stitution committed primarily to scientific study 
of law. At no time has it been planned to dupli- 
cate the research efforts of existing law schools. 
Rather the intent is to supplement those efforts 
and to aid the judge and the bar, the judicial 
council and the legislator, by providing a research 
agency engaged not in a library study only but 
in the examination of law when translated into 
action.” 


Among the initial projects of the Institute 
are judicial surveys in Ohio and Maryland 
which are now in progress. These surveys 


are being conducted in conjunction with the . 


judicial councils, the supreme courts and 
committees from the bar associations of those 
states and give promise of being the most 
comprehensive, thorough and instructive judi- 


cial surveys ever undertaken in this country. ' 


Early in the present year the Institute invited 
the several judicial councils to send repre- 
sentatives to Washington just preceding the 
annual meeting of the American Law Insti- 
tute to attend a meeting to be conducted by 
the Hopkins Institute in which it would lay 
before the Council delegates the general plans 
and methods being worked out in connection 
with the Ohio survey. The meeting which 
was largely attended was presided over by 
Chief Justice Marshall of Ohio and afforded 
a splendid program, conducted by a faculty 
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member of the Institute and others well in- 
formed on judicial reform and judicial coun- 
cil problems. 


Johns Hopkins Law Institute 


From the viewpoint of the judicial council 
movement the advent of the Johns Hopkins 
Institute is timely and auspicious. I quote 
in this connection from a paper recently read 
before the Maryland Bar Association by Dr. 
Leon C. Marshall of the Institute faculty: 


“It would seem that in the co-operative action 
of judicial councils of our states and the Institute 
of Law of the Johns Hopkins University, an 
ideal combination of research and practical ad- 
ministration has been secured. As has been 
mentioned earlier, the general and keen apprecia- 
tion of the need for definitely locating responsi- 
bility for improvement of the administration of 
justice had led over one-third of our states to 
establish judicial councils charged with the duty 
of studying judicial administration, making cer- 
tain types of improvement, and recommending 
still other types to the legislatures. 

“Although authorized to make changes and to 
determine needed legislative action, these judicial 
councils are composed of members of the bench 
and bar fully absorbed in their necessary dailv 
tasks and without the time or facilities for the 
painstaking work necessary to secure dependable 
facts; facts as to the precise operations of the 
judicial machinery, much as industry has its rec- 
ords and accounts; facts as to the functions of 
the different branches of the legal system; and 
facts as to the selection and achievements of 
personnel. 

“But with a research agency affiliated with the 
judicial council, there would be the necessary 
combination of students and practical men: the 
one devoted to the task of tireless and thorough- 
going study, and the other contributing the ex- 
perience and judgment of the practical adminis- 
trator. 

“Into this situation there was projected the 
Institute of Law of the Johns Hopkins Uni- 
versity, established for the purpose of continuous 
study of law in action and especially to study the 
human effects of law and its true significance in 
the human scene. It has adopted as an essential 
part of its immediate program state-wide studies 
of the administration of justice, and it has 
promptly made its affiliations with the judicial 
councils. Its studies in Maryland and Ohio are 
being made under the auspices (and on the invi- 
tation) of the councils of those states. It is 
forming an Advisory Committee on State-wide 
Studies and Judicial Statistics made up of a dele- 
gate from each of the nineteen Judicial Coun- 
cils. Not only will its work be planned in close 
co-operation with judicial councils but also the 
results of its work will be turned over to judicial 
councils for practical application, and will be 
otherwise made available to individuals and 
agencies interested in the findings of a group of 
scholars engaged in the objective study of law 
and its administration. Based on carefully vali- 
dated data rather than upon individual opinion, 
tested by comparative studies in several jurisdic- 
tions, tried out by actual experimentation when- 
ever possible, the results of such studies should 
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stand as a substantial contribution to improve- 
ment of our judicial system.” 

A few general observations in conclusion: 

To provide tribunals for the settlement of 
disputes involving the civil rights of indi- 
viduals is generally conceded to be an essen- 
tial and one of the most important functions 
of government. This connotes a governmental 
duty to provide such means, facilities and 
agencies as may be essential to insure that 
such tribunals function with as great facility 
and dispatch and with as little expense both to 
the state and to the litigant as is consistent 
with a proper and efficient discharge of the 
important duties they are created to perform; 
which implies that they should keep reason- 
able pace with, and not unnecessarily lag be- 
hind, the general industrial and social progress 
of the state. Yet even with this duty fully 
met the law as an instrument of social con- 
trol will probably never approximate perfec- 
tion. To make it so would require in the first 


instance a knowledge not only of every fact 
affecting the social order, but also the proper 
relation of each fact to every other fact. If 
we should delay all action until the necessary 
research thus involved were made, we would 
never begin. In the meantime, with what 
knowledge we may be able to obtain, we must 
proceed under the slow and tedious process 
of trial and error. 

The judicial council is, properly speaking, a 
method of approach. As such it is predicated 
upon principles deduced from past experience, 
and therefore in theory at least, is basically 
sound. Like all other human institutions, its 
usefulness will depend largely upon personnel 
and leadership. By those who have given 
the subject the best thought it is believed to 
constitute an initial step in the right direction 
and to offer hope that this process of trial 
and error as applied to the administrative and 
procedural aspects of the law will be acceler- 
ated and that beneficial results of substance 
will ere long begin to appear. 


Results of the Work of Judicial Councils 


By Junce J. C. RuppentHat, Secretary Judicial Council of Kansas 


At the first annual meeting of the National 
Conference of Judicial Councils, in Chicago, 
August 19, 1930, in joint session with the 
Judicial Section of the American Bar Asso- 
ciation, the topic: “Results of the Work of 
Judicial Councils” is presented in two-fold 
form. Judge J. W. McClendon of the Judicial 
Council of Texas gives the history, purposes, 
trend, and effect of the movement in general, 
and of the organization of judicial councils. 
Somewhat more in detail the present paper 
will present features. 

Thurman Arnold, Dean of the College of 
Law of West Virginia University, has given 
an excellent analysis of four large fields of 
action of judicial councils so far organized; 
35 West Virginia Law Quarterly 193-238, 
April, 1929. These are: 1. Collecting data; 
2. Rule-making; 3. Administrative control; 
4. Recommendations. The work so far done 
will almost all fall into these classes. In each 
of them the judicial council serves also as a 
clearing house of ideas. It represents organ- 
ized in contrast to voluntary effort and per- 
manent, as against sporadic, spasmodic and 
temporary activity. 

Perhaps every council has started with in- 
tense emphasis on “facts, facts, facts,” even 
as Hamlet purported to do on words. Both 
as a matter of scientific course and perhaps 
in analogy to the trial of cases, there is the 
purpose to make findings of fact. Each coun- 
cil, therefore, began at once to collect sta- 
tistics. With limited exception, and in few 
states, this was virgin territory. Up to the 
time of the first judicial council act in Ohio 
in 1923, little had been done by any official 


or body to gather data as to any matters of 
litigation upon a large scale. Where such 
work in a way was undertaken, those in 
charge of the inquiry as well as those to make 
reports were unlearned in the law so that the 
questions asked had often but little value, and 
their form was so wanting in accuracy of 
legal terminology as to be interpreted in vari- 
ous ways whether by lawyer or layman. 

In scarcely any state was it known how 
many cases were begun in any one year in 
the courts of general jurisdiction, and still 
less was known as to courts of limited juris- 
diction. Quite as little had been determined 
as to cases disposed of in any given period 
of time. The judicial councils have already 
collected statistics as to the elementary facts 
of numbers of cases and their disposition such 
as had before this movement been looked for 
as only a possibility far in the future. 

The facts as to litigation, though limited, 
have been collected in a truly scientific way. 
There is nowhere the slightest hint of effort 
to elicit responses or to secure purported facts 
to sustain pre-conceived notions or to bolster 
pet theories. Nor so far has there been dog- 
matic assertion by any council, based upon 
the facts that it has found. 

“There is no comprehensive system of sta- 
tistics concerning the administration of law 
in force in this state,” said the Judicial Coun- 
cil of Connecticut in its first report, 1928. 
Others had said the same thing in different 
words and several had started to collect facts 
to tabulate them, and in a very small meas- 
ure to make comparisons and draw provisional 
conclusions. 
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In each of five successive annual reports, 
Massachusetts has published tables showing 
numbers, and then other facts as to cases in 
various courts. Kansas has obtained for three 
years a large body of material, chiefly as to 
the district courts which are the court of gen- 
eral jurisdiction. In each state there is some- 
thing of value collected. 


Notable Studies in Ohio 


Out of this has come inquiry and compari- 
son that has fostered a conviction of the need 
of standardization, on at least some features 
as to question and aims, and possibly also of 
forms used. The culmination of all this so 
far has been the undertaking this year of a 
survey in Ohio, chiefly of the common pleas 
courts, and also in Baltimore. ‘This is done 
in Ohio by the Institute of Law of Johns 
Hopkins University, sustained by the Ohio 
State Bar Association, and in co-operation 
with the Judicial Council of the state. The 
purpose is fact-finding, tabulation of data and 
its publication for use, whether technical or 
popular. 

Along a narrower line is the Survey of 
Criminal Justice in Virginia, by the Institute 
for Research in the Social Sciences at the 
University of the commonwealth. This was 
not initiated by the Judicial Council in Vir- 
ginia, but has received its sympathetic sup- 
port. The results will be published this fall 
with deductions that are subject to revision. 

Another and earlier thorough-going survey 
is that of the Superior Court of California, 
made directly by the Judicial Council. In 
rare instances, as in Oregon, use is made of 
data provided under laws before the rise of 
the judicial council, but in general such have 
had little value. 

After noting the mere number of cases in 
a given period, usually one year, and then 
the nature of such cases in the several coun- 
ties, and perhaps other divisions geographi- 
cally, uniformity is by no means complete 
among the several states. Those features are 
given most attention which seem urgent in 
need. Therefore several states are busied 
with the problem of congestion of dockets and 
measures for relief. Although costliness of 
litigation is complained of by many as one 
of a trinity of evils, the others being delay 
and uncertainty, not much attention has so 
far been given to the matter of cost. Massa- 
chusetts has perhaps gone farther than all 
others in this. Jury costs have sometimes 
been noted, but no attention seems to have 
been given to fees and allowances of various 
kinds by and through courts as to any class 
of litigation. 

The rate of progress of cases through court 
from beginning to end has been noted in 
Massachusetts and Kansas, but no conclusions 
have been published as to extremes or aver- 
ages. Outside of what has been mentioned, a 
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very wide variety of matters have received 
attention. In one state this may be done on 
a subject that received attention in no other 
state. For example, Massachusetts noted the 
number of verdicts set aside as excessive. 


There are some problems which all states 
have in their inquiries, and perhaps some 
states have all of the problems that are in- 
quired into. There are, too, many features 
in the administration of justice which are not 
generally satisfactory to permit all of them 
to receive the same attention in all states or 
by all councils. Perhaps upon the whole speed 
or delay of litigation is most stressed. Less 
noticeable is emphasis on costs and certainty 
is so little a matter of statistical demonstra- 
tion that it is scarcely mentioned. While 
comparison becomes possible with a body of 
reliable facts and is the basis of wisdom, 
the collected data but gradually assume pro- 
portions to warrant serious attempts at de- 
duction from such comparison. 

In the field of rule-making the judicial 
councils of Washington, California, Kansas 
and Connecticut have formulated rules as an 
aid to the courts having power to adopt them. 
The difficulties experienced by a court in mak- 
ing and altering rules without assistance is 
well understood. In North Carolina also the 
judicial council has given study to the formu- 
lation of rules. 

Administrative control of courts as a func- 
tion of the judicial council, though but slightly 
exercised, or perhaps authorized, is clearly a 
matter of much consideration. This is evi- 
denced by the many inquiries undertaken with 
a view to make the judicial system more re- 
sponsive to its needs. Plans to relieve con- 
gestion, measures to transfer judges from one 
circuit, or district, or county to another, and 
from one kind of court temporarily to another, 
are closely related to administrative control, 
even if in the end the actual assignment of 
judges to congested courts is made by the 
highest court or its chief, since this is al- 
most certain to be done on facts ascertained 
by the judicial council. 

The fourth recognized function of the 
judicial council is that of recommendation. 
The form used most is that of advising the 
legislature of the need or wisdom of new or 
amendatory enactments, commonly with drafts 
of appropriate bills. There is also, as has 
been stated, the recommendation to the courts 
of administrative measures. There is also 
kindred recommendation to the governor of 
executive action, and there may go out recom- 
mendations to the bar and to the public on 
well-considered grounds. 

The judicial councils have been a great 
factor in drawing attention to present needs, 
and in encouraging hope that bad conditions 
may be bettered, and that which is better at 
least be kept from deteriorating. The council 
effectively spreads information through its 
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body of reliable facts, and this perhaps more 
so to the present than in the application of 
theory or principle to such well founded facts. 
The council is the auditory nerve to receive 
impressions from everyone, and in turn be- 
come spokesman in a general way to the 
legislature after assimilating what it has re- 
ceived from all sources. Not much has so far 
been done because of more pressing problems, 
but the field is wide for its inquiries and 
recommendations for improved administra- 
tion through many arms, such as clerks, sher- 
iffs, bailiffs, trustees, receivers, etc. Greater 
efficiency of these will be of incalculable help 
in speedy and economical administration. 

Requests by the legislature for expert as- 
sistance through the judicial council with 
special inquiry and report, have been most 
numerous in Massachusetts, though made also 
in Washington. The tendency is growing for 
the legislature to seek such expert aid in judi- 
cial matters, since these are not within the 
range of the daily experience and knowledge 
of the average legislator. 

In reaching out helpfully beyond the legal 
profession, various councils have provided 
means of improvements. Several have sent 
out publications of a special kind. North 
Carolina issued a manual for sheriffs. Other 
states have given special attention to the 
qualifications of jurors. Massachusetts sent 
out to judges and clerks a letter of sugges- 
tions of common errors to be avoided. Even 
so simple a matter as this tends to much im- 
provement, as is evident in courts martial to 
which the judge advocate general of the army 
sends out lists of errors commonly made in 
recent cases. 

Whether the councils hold few or many 
meetings, whether they function directly as 
a body or through committees, their aims are 
common and their work much alike. Flexi- 
bility of courts and mobilization of judges for 
their need are promoted, whether the develop- 
ment is toward a single unified system of 
courts, or a retention of several systems, as 
is common. 

In aid of the four functions of judicial 
councils already noted there appears to be 
coming into being an auxiliary in the form 
of research activities by law schools. Some 
of this work has already been mentioned as 
going on in Virginia, Ohio and Maryland. 
In Connecticut Yale Law School has under- 
taken research for the judicial council. In 
West Virginia and in other states the matter 
is under consideration. Co-operation of the 
law schools with the judicial councils brings 
the students who are future lawyers into 
closer touch with the practical problems for 
betterment that confront the judicial councils. 

For an institution which had nowhere 
statutory warrant until seven years ago, which 
now extends to only about one-third of the 
states, and which in these is in most instances 


much more recent in origin, the judicial coun- 
cil is the most remarkable development in 
government of the present time, and gives 
promise to have even greater constructive in- 
fluence in the judicial department than has 
any conscious and directed effort had in the 
legislative or executive departments since the 
formation of the American Constitution. 


Justice Crane Challenges Results 


Chairman Crane was the first to discuss the 
preceding papers. He challenged the dele- 
gates of the National Conference of Judicial 
Councils to give specific instances of ac- 
complishments brought about in any state as 
a result of the work of a judicial council, 
and told at some length of the reforms in- 
stituted in New York without a judicial coun- 
cil. He said the judges induced the legis- 
lature to change the substantive law so that 
the distinctions between real estate and per- 
sonal property had been wiped out. When 
he entered the Court of Appeal two years ago 
the court was two years in arrears. 

“Why, it was a denial of justice! By the time 
we heard the case it took something like four 
years to get a case through. Now something had 
to be done. We did not gather statistics. We 
did something.” 

The legislature was induced to pass a bill 
which limited appeals to cases having con- 
stitutional questions or those in which the 
Appellate Division decision showed a dissent. 
The result is that now the calendar is cleaned 
up every term. 

Justice Crane deplored the short terms of 
elected judges, which make the office unde- 
sirable to many capable practitioners. He 
said that there should be uniformity so far 
as possible, in the state judicial systems, as 
in the federal. Judges should be protected 
as to tenure and places on the higher courts 
should be filled by promotion. 

“If we are going to change our judicial sys- 
tem, or stiffen it up, let us go at it practically 
and speak of these things that we think will ac- 
complish results.” 


Remarks of Chief Justice Marshall 

The Hon. Carrington T. Marshall, of the 
Ohio Supreme Court, took up the argument 
on behalf of statistical research. He pre- 
sumed that the doing away with courtesy and 
dower in New York had been the result of 
“searching inquiry into facts on that matter.” 
In Ohio the subject has been under discussion 
for a long time, but the people are so evenly 
divided that the legislature has not acted. 
“They have come to the conclusion that some 
facts on the subject is what they need.” 

To illustrate the danger of “shooting before 
you have taken definite aim” he told how a 
code of criminal procedure had been enacted 
in Ohio “without any inquiry—without any 
facts” with the result that three provisions 
have been held invalid and common pleas 
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judges say the code has given more trouble 
than anything that ever happened in their 
experience. 


“Everybody knows what is the trouble. Our 
people are busily engaged and instead of making 
research they inquire of Tom, Dick and Harry, 
who tell them so and so. We all know what is 
the matter, but nobody knows what is really the 
matter. 

“It was said in one of the papers that the ju- 
dicial council is distinctly a reform agency. But 
you may call it an organization agency, an of- 
ficial agency, and last, but not least, a scientific 
agency. We have bar associations and I belong 
to all that I am eligible to belong to. This very 
association to which we all belong and are at- 
tending has been in existence fifty-two years, and 
I want to hear somebody in this room say that 
conditions —that the status of the bench and 
bar—in this country is any better than it was 
fifty-two years ago. If any man can say that 
and prove it, I will give him part of my time 
right now. 

“A great deal that has been said by way of 
criticism of our bench is unjust. But again we 
cannot prove that without the facts. If this re- 
search does nothing else but that, it is worth 
while, because criticism exists. I said this morn- 
ing, and I say it now, we are on trial before the 
bar of public opinion, and we can only meet that 
by facts and figures ,and we cannot meet it by 
opinion. 

“One of the troubles has been that lawyers and 
judges of this generation have been kept so busy 
seeking to ascertain the laws transmitted to us by 
former generations —laws that have grown out 
of conditions, customs and traditions of former 
generations, that we have not had time to study 
and determine whether they are adapted to our 
needs.” 


That research for facts is appreciated as a 
need, he added, is shown by the creation of 
twenty judicial councils and by the fact that 
leading law schools are creating research pro- 
fessorships and institutes. That of Johns 
Hopkins is devoted primarily to the scientific 
study of law. It was the leadership afforded by 
Johns Hopkins in the medical field, not to train 
practitioners, but to study disease and its cure, 
that helped largely to revolutionize the science 
of medicine. In Ohio the judicial council, in 
co-operation with the bar, the bench and Johns 
Hopkins Institute, has already made an 
analysis of 30,000 civil trials. Following that 
work will come an analysis of 15,000 divorce 
cases, 15,000 felony cases, 15,000 proceedings 
in the Courts of Appeals and 15,000 in the 
Supreme Court, and finally there will be study 
of the work of the probate courts. 

He had found that in the past decade trials 
had increased 100 per cent. One trial judge 
thought traffic cases took up ninety per cent 
of the courts’ time; another thought it was 
forty per cent. It is important to know, Jus- 
tice Marshall said, and the research will give 
the true answer. 
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Since 1924 deaths from traffic accidents had 
increased from 14,000 to 33,000 and injuries 
from 200,000 to 709,000. The loss in dollars 
he estimated at not less than one billion. No- 
body knows the amount of loss compensated 
by insurance, but the speaker believed that it 
was not more than one million, or one-tenth 
of one per cent. “This is not justice,” he 
declared. “Neither is it fair to the taxpayers 
of this country to have more than half of 
the time of our trial courts taken up with that 
sort of litigation.” 


Divorce Courts Work Blindly 


“Take another illustration. We know that 
thirty-one percent of all cases filed in the com- 
mon pleas courts are divorce and alimony cases. 
Should that be so? Nobody believes that the 
courts of Ohio, or any other state, are wisely 
dealing with the divorce evil. The marriage con- 
tract is being dissolved with speed and facility 
unheard of, which proves without any argu- 
ment that courts are wholly unequipped to deal 
with this class of business. The grounds of di- 
vorce in Ohio are ten in number, one being gross 
neglect of duty, a phrase that no judge has ever 
given a definite meaning to. 

“We have in Ohio 137 different definitions and 
interpretations of those ten grounds for divorce. 
The very life of the institution of marriage 
hangs in the balance. The hazy methods with 
which we are dealing with that vital problem has 
encouraged the advocacy of companionate mar- 
riage and other fads and fancies. Why the fads 
and fancies? Until we have gathered all the 
facts we are not in a position to give an opinion. 
Today all we have is opinion, and such men as 
Lindsey can publish a book for the purpose of 
making money and nobody can contradict it be- 
cause nobody has the facts to contradict it.” 

Judge Marshall next cited the opposition to 
workmen’s compensation laws, and their 
actual accomplishments, and continuing, said 
that in research the judiciary now tries to do 
what industry has done for forty years. The 
Westinghouse company employs 200 trained 
scientists, half of them research men, at a 
cost of a million dollars a year. General 
Motors employs 2,000 engineers at a cost of 
eight million dollars, and General Electric 
spends millions annually on its science re- 
search. President Hoover has stated that not 
less than $200,000,000 are expended each year 
for research in industry. “My friends, if that 
is applicable at all in industry, it must have 
some application to judicial administration, 
which is the most significant business of our 
government.” 


“We hear a great deal about the moderniza- 
tion of courts and the humanization of courts, 
and I believe that the humanization of courts 
as advocated really means that the end is syn- 
onymous with efficiency, and when moderniza- 
tion of justice is advocated I believe it is syn- 
onymous with the phrase common sense in the 
determination of legal principles, and applying 
them to concrete facts. 
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“There is’ just comparison between law and 
business. When we treat the law as business men 
treat their problems we shall enjoy a larger share 
of the confiednce of the people, and we shall have 
less criticism from them. Modern business in 
America is the marvel and miracle of modern 
times and yet we are just about the beginner of 
all the nations in realizing that modern methods 
and simplification of principles based on facts 
are of tremendous importance in the administra- 
tion of justice. We will solve our problems only 
when we reach the conclusion that we can organ- 
ize the main elements in the administration of 
justice in some efficient way.” 


Discussion by Judge Hollzer 

Rising to present concrete accomplishments 
effected by the California Judicial Council, 
Judge Hollzer said that “the spirit which 
prompted the invitation to the joint meeting 
was the most encouraging sign of approval 
of the judicial council movement that has 
come in many a day, in that the Judicial Sec- 
tion of the American Bar Association recog- 
nizes that we who are engaged in the judicial 
council work have a common purpose with the 
Judicial Section to render a service for 
America that shall give reality, and not merely 
theory, to the administration of justice.” 

The second report of the California Judicial 
Council contains a synopsis of fifty remedial 
bills, he said. Under the power given the 
chairman of the judicial council we have 
“mobilized the judiciary.” Finding that six- 
teen trial judges could be spared from trial 
work in their districts, the time of that many 
judges has been diverted to the congested dis- 
tricts. One new law permits the trial judge, 
when application is made for a new trial in 
a non-jury case, instead of conducting a trial 
de novo, to take further evidence and modify 
the findings, so that errors may be corrected 
without entirely retrying the case. 

“Time will not permit me to go into further 
illustration, but the fact is that there are not 
only tremendous possibilities for accomplishment 
through the judicial council movement but as a 
matter of fact we are putting them into practice.” 


Mr. Frank W. Grinnell 


The secretary of the Massachusetts Judicial 
Council added forceful instances of actual ac- 
complishment. Statistics and research . are 


2Thirty-seven of these bills were enacted. 
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perfectly natural incidents of the work of a 
judicial council, but by no means all. The 
main thing is ta havea a compact body of 
representative judges and lawyers, with con- 
tinuing power and responsibility, to observe 
the workings of the courts and to make recom- 
mendations in various ways. In Massachu- 
setts the first work was revision of the rules 
of court. Then about forty recommendations 
were made to the legislature and in one year 
eleven became law. The jurisdictional limit 
of the justices’ courts was entirely removed, 
the waiver of jury trial was adopted, and the 
proving of foreign law is taken from the 
jury and becomes a question of law of which 
the court takes judicial notice. 


Judge Joseph G. Shapiro 


Judge Shapiro mentioned some concrete 
gains in Connecticut as a direct result of the 
studies made by the judicial council. A crim- 
inal law procedure has been adopted; a sum- 
mary judgment act “with teeth in it” has 
been adopted. Very recently the judicial 
council has submitted to the judges rules for 
discovery and disclosure before trial and an 
entirely new set of rules on appeals. Other 
changes are a permanent trial list, a hand- 
book for jurors, and a small claims court 
system. “We are now working on a system 
of eliminating the justice of the peace trials in 
motor vehicle acts and other criminal cases.” 


Final Session 


The delegates from judicial councils dis- 
cussed the matter of formal affiliation with 
the American Bar Association at a session 
following the joint meeting. It had been sug- 
gested that a request be made to have the Na- 
tional Conference made a section of the 
American Bar Association. There was a divi- 
sion of opinion as ta the advisability of this 
proposal. In opposition it was stated that as 
a section the National Conference would be 
obliged to meet on scheduled dates and at the 
same place as the American Bar Association. 
The times available for holding meetings 
would be days very much crowded with com- 
peting interests. It was decided, after due 
consideration, to request the Executive Com- 
mittee of the American Bar Association to 
postpone action until it shall be further ad- 
vised by the Conference. 


“Judicial business needs an annual stock-taking just as 


much as any financial or mercantile business. 


Many of the 


projects for remedial legislation would disappear if actual, 
comprehensive facts could be known. Continental countries 
have had judicial statistics for nearly half a century. They are 
a prerequisite to sane progress in the administration of justice 


in this country.” 


Rep. of Com. on Legislation, Mass. Bar Ass’n., 1913. 











Cooperation Between Press and Bar 


Society of Editors Creates Committee to Assist—Legal Profession 
Has Much to Do in Curbing Sensation-Loving Lawyers 
and Judges—Affirmative Program in Order 


At a recent meeting of the Conference of 
Bar Delegates its committee on Cooperation 
Between Press and Bar reported through 
Chairman Andrew R. Sherriff, that the Amer- 
ican Society of Newspaper Editors had this 
year formally recognized bar interests in re- 
spect to newspaper treatment of litigation and 
other legal matters. The editors invited Mr. 
Sherriff to address them at their annual meet- 
ing in Washington last April. At the con- 
clusion of his address approval was signified 
by creating a like committee. Mr. David 
Lawrence, managing editor of the United 
States Daily, was appointed chairman. 

There is a great deal of reason for a hope- 
ful view of this matter, which wag first 
brought to the consideration of lawyers gen- 
erally by articles appearing in the fifth num- 
ber of volume eight of this Journal (Feb., 
1924). For several years there has been no 
disposition on the part of the sensational press 
to renew the orgies attendant upon the Hall- 
Mills case in New Jersey and the Gray-Snyder 
case in New York. Probably there is no 
editor in the land who would defend such 
disgusting practices. Public opinion was af- 
fronted and even the most guilty newspapers 
learned that there were lines which they had 
to respect. 

But not until the American Society of 
Newspaper Editors created a committee to 
confer with, or perhaps cooperate with, the 
committee of the Conference of Bar Dele- 
gates, was there any direct response to the 
overtures of the legal profession. On the 
part of the editors this delay may have been 
due to several causes. Theirs is a profession 
in the making, and their problem is exceed- 
ingly difficult owing to the fact that few 
editors are free agents. To be free an editor 
needs to have a controlling interest in his 
paper. The members of their association are 
undoubtedly the higher type of editors who 
would not willingly misrepresent courts and 
other officials of justice. 

But a stronger reason may be found. There 
is no editor who does not know that in nearly 
every instance of improper comment upon 
the courts the paper is abetted by some 
publicity-seeking lawyer or judge. It is nat- 
ural for editors to resent a holier-than-thou 
attitude on the part of the bar when its 
members individually profit by undignified 
and improper publications. It is natural for 
editors. to reply to criticism from the bar, 


that that profession should first cast out the 
beam from its own eye. 
Progress Has Been Made | 

In the six years sinca this subject was 
brought to the attention of the two profes- 
sions through this Journal and the Conference 
of Bar Delegates there has been progress 
toward an acceptable status. A great ma- 
jority of the newspapers of the land indi- 
cate entire willingness to conform to reason- 
able standards. To some extent the legal 
profession has realized its own participation 
in objectionable practices. 

It is obvious that newspaper publicity is 
a very valuable thing for many lawyers and 
many judges. It is a thing which they can 
readily convert into money. The lawyers 
who participate in divorce trials and crimi- 
nal trials easily capitalize publicity and are 
in a peculiarly advantageous position to give 
the reporters head-line stuff. In most of the 
larger cities throughout the land the judges 
crave publicity. Almost any kind of mention 
helps to corral votes. And sometimes it seems 
as though public prosecutors were the worst 
offenders, seeking to try their cases in the 
newspapers. 

These vicious temptations will persist until 
the legal profession achieves a form of organ- 
ization that permits its best ideals to be en- 
forced. But pending that time there is a 
tremendous need for building up morale. Any 
bar association could quite readily cure its 
judges of seeking undignified publicity. Any 
judge could curb the prosecutor using, if 
necessary, contempt proceedings. Self-respect- 
ing and strong local bar associations could 
publicly reprimand lawyers, whether members 
or non-members, for self-seeking practices 
which injure the whole profession. And just 
so far as such remedial efforts were made 
publicly would popular opinion be influenced. 
The readers of papers generally do not know 
that there are professional standards. They 
are to be excused for their ignorance. What 
chance, in our larger cities, have they ever 
had to learn? 

Affirmative Program Needed 

As was pointed out in the first article 
printed in this Journal, and the first ever 
printed in this country which dealt factually 
with this great public problem, the bar should 
not be content merely to seek a higher stand- 
ard among newspaper owners and editors. It 
should direct its energies mainly to the evils 
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AMERICAN JUDICATURE SOCIETY 


in its own ranks. 
A principal purpose should be that of educat- 
ing the newspapers, and through them the 
public, to the problems confronting the legal 
profession in modernizing the administration 


Nor should it stop there. 


of justice. An affirmative program is needed 
even more than attacks upon existing evils. 

There are two themes which emerge from 
this discussion. 


First] the organization representing the 
press has tendered its cooperation for the 
general improvement of the administration 
of justice. They assert that the press is ready 
to aid the reasonable endeavors of the bar 
to improve judicial administration all along 
the line. The bar cannot reject this offer, 
but should seize upon it with energy and 
spirit. In recent years the bar has worked 
out an extended program of reform, embrac- 
ing such movements as these: 

(a) Organizing the bar in the several 
states with statutory powers of self-govern- 
ment so that the responsible members may 
enforce ethical standards. 

(b) Raising the requirements for admis- 
sion so as to guarantee adequate training and 
good moral character on the part of new 
members of the bar. 

(c) Unify and coordinate the judiciary so 
that meaning will be given to the term “judi- 
cial administration.” The creation of judicial 
councils in many states represents an approach 
toward this end. 

(d) Restore to the judiciary the rule-mak- 
ing power so that the long-delayed reform 
of procedure may be accomplished by the only 
agency competent to perform this difficult and 
essential labor. 

(e) Encourage the evolution toward bar 
responsibility for judicial nominations to the 
end that we may select only learned and 
worthy judges and guarantee them reasonable 
security of tenure. 

These are the cardinal points in the twen- 
tieth century movement toward making our 
administration of justice equal to the great 
tasks imposed and the high quality of service 
required. We venture to say that very few 
editors have any conception of the program 
which the bar has worked out from its years 
of painstaking analysis. They simply do not 
realize that there are concrete remedies for 
the grave faults which exist. And we sub- 
mit that a very generous measure of support 
will be accorded to these movements, to this 
entire program, by a sufficiently large part 
of the press to insure success if the bar does 
its share in accepting the proffered coopera- 
tion. 


Newspaper Criticism Is Welcome 


The second theme is this: the critics of news- 
papers do not look toward any limitation of the 
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proper freedom of the press. On the contrary 
there never was a time when there was so 
much need for intelligent and sincere discussion 
in the public press of the shortcomings of the 
bar and bench. There was a time when it was 
fair to say that it sufficed that the courtroom: 
was open to the public and anybody who was 
interested could there observe the administra- 
tion of justice. This is no longer true ex- 
cept in rural communities. In over fifty 
cities the administration of justice has become 
such a vast labor and so specialized that it 
is all but impossible for laymen, however 
persistent and intelligent, to form any fair 
opinion as to what is actually transpiring. 

In all our larger cities the people have no 
means of their own for knowing whether the 
administration of justice is as good as it rea- 
sonably may be. It has become to them a 
mystery of which they can at best learn but 
a little. Naturally skepticism and gossip are 
prevalent. With waning confidence the peo- 
ple cling to such outworn means for control 
as the primary and the election. They listen 
most readily to the shrewd demagogue or the 
leather-lunged radical or the exhorter of the 
lunatic fringe. 


This offers to the press a responsibility and 
a duty beyond anything that it has ever before 
realized in this field. 


Editors cannot discharge this duty by per- 
functory editorials about the duty of the citi- 
zen to vote or the duty of the judge to expe- 
dite litigation. Still less can it get away with 
broadside criticisms of lawyers and judges 
en masse. 


What is needed is concrete criticisms of 
specific lawyers and judges and concrete pro- 
posals of reform. 

We do not offer this counsel as something 
easy. Nor is it to be called visionary or im- 
possible. There are in every city frequent op- 
portunities for the press to assist the bar in 
its efforts to rid the profession of unfit mem- 
bers and occasionally there are opportunities 
for pointed criticism of the conduct of judges. 

There have been instances of both kinds 
of criticism by the press, the broadside and 
the personal. The former hits ten worthy 
judges for every delinquent one, creates ill- 
feelings and enables the culprits to conceal 
themselves. The latter has the precise effect 
that is intended; it corrects present abuses, 
braces up the conscientious judges and may 
even rid the bench of an unfit judge at the 
next election. 

Until we shall have attained to judicial uni- 
fication with conspicuous and_ responsible 


leadership in the judicial office, with adequate 
statistics and reports we shall be especially 
dependent upon journalistic censorship. The 
bar must make it clear that that is one kind 
of cooperation which is being sought. 
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